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Abstract 

 

In recent years, the communications industry has changed drastically as new 

technologies have created industry convergence.  On its face, convergence is 

beneficial to the consumer because it provides more options when choosing 

services, which in turn should lead to decreased prices.  However, 

convergence has also led to enormous problems in communications 

regulations.  Traditionally, the FCC regulated the industry with regulations 

that focused on the type of service provider and the technology medium 

used to provide services.  While this worked for many years, the recent 

onslaught of convergent technologies has led to an environment where 

companies selling essentially the same services to consumers face different 

regulations because they use different mediums of transmission.  This leads 

to obvious competition problems because some companies have fewer 

restrictions and/or costs associated with their service offerings.  At this 

point, the FCC has begun to update its regulations to conform with the 

newly converged industry, but it still has a long way to go.  In the mean 

time, companies are using defective regulatory classifications to their 

benefit.  This sort of a system is not only unfair, but it is unconstitutional.  

The United States has long adopted the idea that corporations are “persons” 

under the constitution, and for that reason, the constitution bestows equal 

protection guarantees upon them.  Corporations have rarely challenged the 

FCC’s regulations on constitutional grounds because they would probably 

be valid if examined under rational basis review.  Until now, the FCC could 

hide behind technological distinctions and antitrust concepts to protect its 

regulations from equal protection claims.  However, with the convergence 

of markets, a valid argument could be made challenging the government’s 

interest in its regulations.  If a corporation makes that claim, the courts will 

have to decide whether these regulatory distinctions further a legitimate 
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government interest.  If the courts take a closer look, they may realize that 

the distinctions are arbitrary and capricious and mandate regulatory parity 

on equal protection grounds. 
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INTRODUCTION 

 

Over the last two decades, the communications industry has undergone rapid 

technological advancements leading to the convergence of services.
2
  New technological 

capabilities allow companies to compete in markets which previously had no competition.
3
  

While potentially beneficial to the consumer, convergence within the communications industry 

has created a regulatory nightmare.
4
  The development of the Internet has facilitated a means by 

which cable companies and providers of other Internet Protocol (IP)-enabled services can offer 

telephone services through broadband connections using Voice over Internet Protocol (VoIP or 

Voice over IP) technology.
5
  Conversely, telephone companies now compete against cable 

companies in the broadband market by offering Digital Subscriber Line (DSL) broadband 

services.
6
  Furthermore, in the world of television, cable operators,

7
 Direct Broadcast Satellite 

                                                 
2
 Compare Alexandra M. Wilson, Harmonizing Regulation by Promoting Facilities-Based Competition, 8 GEO. 

MASON L. REV. 729, 729 (2000) (defining the word convergence in the public policy realm as the exploitation of 

technological advancements by service providers allowing them to enter new lines of business), with John F. Gibbs 

& Todd G. Hartman, The Regulation of Convergence Technologies: An Argument for Technologically Sensitive 

Regulation, 27 WM. MITCHELL L. REV. 2193, 2199 (2001) (clarifying the definition of convergence by stating that 

“convergence consists simply of the ability to provide a service using a technology different from that currently 

providing the same service”).  Throughout this Comment, both definitions of convergence will be used 

interchangeably. 
3
 See, e.g., Antoinette C. Bush, John Beahn & Mick Tuesley, Convergence and Competition – At Last, 57 FED. 

COMM. L.J. 183, 183 (2005) (discussing the extensive investments of communications companies that will enable 

them to compete in the converging marketplaces); David Cohen & Edward D. Kania, The Future of the 

Communications Industry: New Products, New Services, and Need for New Regulatory Paradigms, 13 COMMLAW 

CONSPECTUS 1, 4-5 (2005) (mentioning that Cox Communications, traditionally a cable company, is now the nations 

eleventh largest phone provider). 
4
 See Bush et al., supra note 2, at 183-84 (declaring that while convergence benefits consumers by decreasing prices, 

improving technologies, and increasing availability of services, it creates difficulties when trying to keep regulatory 

policies up-to-date). 
5
 See Rob Frieden, The FCC’s Name Game: How Shifting Regulatory Classifications Affect Competition, 19 

BERKELEY TECH. L.J. 1275, 1279 (2004) (noting the functional equivalency of the Voice over IP services and 

traditional dial-up services). 

 
6
 See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 967 (2005) (comparing the 

technologies used to transmit data via cable modem services with those used to by telephone companies offering 

DSL services). 
7
See generally Telecommunications Act of 1996, 47 U.S.C. §§ 522(5)-(6) (1996) (defining a cable operator as the 

provider of “the one-way transmission to subscribers of video programming, or other programming service, and 



 

   

(DBS) providers,
8
 and broadcasters

9
 all face different regulations despite offering similar 

content.
10

 

Historically, a Congressional regulatory framework using technology-based 

classifications guided the Federal Communications Commission (FCC) in developing 

communications policy.
11

  As convergence began to speed up in the 1990s, it became clear that 

the old statutory framework for communications regulation was outdated, so Congress amended 

the Communications Act of 1934 (1934 Act) with the Telecommunications Act of 1996 (1996 

Act).
12

  However, rather than solving convergence problems, the 1996 Act created further 

confusion, leading to constant legal battles between communications companies.
13

  The FCC has 

attempted to resolve the confusion by issuing declaratory rulings and orders that clarify the 

Congressional classifications in the 1996 Act.
14

  While the FCC’s incremental policymaking is 

                                                                                                                                                             
subscribers interaction, if any, which is required for the selection of use of such video programming or other 

programming service”).  
8
 See generally Cable Television Consumer Protection and Competition Act of 1992, 47 U.S.C. § 335(b)(5)(A)(ii) 

(1992) (defining a DBS service provider as “any distributor who controls a minimum number of channels . . . using 

a Ku-band fixed service satellite system for the provision of video programming directly to the home”). 
9
 See generally Telecommunications Act of 1996, 47 U.S.C. § 153(33) (1997) (defining a broadcast station as radio 

station that is equipped to engage in the transmission by radio of writing, signs, signals, pictures, and sounds 

intended to be received by the public). 
10

 See Sherille Ismail, Parity Rules: Mapping Regulatory Treatment of Similar Services, 56 FED. COMM. L.J. 447, 

474 (2004) (concluding that broadcasters are regulated much differently than cable and DBS providers, which are 

still not regulated the same as one another). 
11

See Frieden, supra note 4, at 1276 (explaining that before the Internet, the Federal Communications Commission 

could easily classify different communications services into regulatory categories); see also Gibbs & Hartman, 

supra note 1, at 2195-96 (observing that the major struggle regulators face is the ability to classify the different 

communications services).  
12

 See Leonard J. Kennedy & Lori A. Zallaps, If it Ain’t Broke . . . The FCC and Internet Regulation, 7 COMMLAW 

CONSPECTUS 17, 17 (1999) (articulating that when Congress amended the 1934 Act with the 1996 Act, they 

intentionally excluded the Internet-based communications services from the regulatory requirements that were 

imposed on similar communications services with the goal that the market shape the internet); see also Thomas G. 

Krattenmaker, The Telecommunications Act of 1996, 49 FED. COMM. L.J. 1, 9 (1996) (hypothesizing that the 1996 

Act was developed to allow the marketplace to control the direction of communications technology while leaving 

enough power in the hands of the Federal Communications Commission that it could monitor the industry and 
regulate where necessary to preserve pro-social cross-subsidies). 
13

 See generally Bush, et al., supra note 2, at 185 (mentioning three FCC rulings that were important in establishing 

the outside markers of VoIP regulation). 
14

 See In the Matter of Petition for Declaratory Ruling that pulver.com’s Free World Dialup is Neither Telecomms. 

Nor a Telecomms. Service, 19 F.C.C.R. 3307 (2004) (Mem. Opinion and Order) [hereinafter Pulver Order] 

(determining that pulver.com’s Free World Dialup service is an information service and therefore, it should not be 



 

   

finally catching up with technology and moving toward regulatory parity between different 

Internet-based communications services,
15

 it must continue to revisit and change other 

communications policies to ensure equality among competitors throughout the industry.   

Rather than determining which regulatory approach the FCC should take when 

attempting to achieve regulatory parity, this Comment examines the Fifth Amendment 

implications created by the lack of regulatory parity in some areas of the communications 

industry.  Section I of this Comment discusses the FCC’s recent policy decisions that have 

helped move communications law towards regulatory parity.  Section II considers the current 

discrepancies in communications mass media regulations and elucidates why the lack of 

regulatory parity prevents an equal playing field for different companies within the industry.  

Section III examines the notions of regulatory parity under the lens of the corporate personhood 

doctrine while considering the potential constitutional implications of regulatory disparity.  This 

Comment concludes by arguing that the lack of regulatory parity in communications regulation 

is a violation of the equal protection guarantees of the Fifth Amendment’s Due Process Clause.
16

 

 

                                                                                                                                                             
regulated under the Telecommunications Act of 1996); In the Matter of Petition for Declaratory Ruling that AT&T's 

Phone-to-Phone IP Telephony Services are Exempt from Access Charges, 19 F.C.C.R. 7457 (2004) (Order) 

(declaring that AT&T’s phone-to-phone Internet protocol phone service is a telecommunications service, which may 

be charged interstate access fees); In the Matter of Vonage Holdings Corporation Petition for Declaratory Ruling 

Concerning an Order of the Minnesota Public Utilities Commission, 19 F.C.C.R. 22404 (2004) (Mem. Opinion and 

Order) (preempting a Minnesota regulation by concluding that Vonage’s DigitalVoice service is an interstate 

service, which can only be regulated by the FCC).  
15

 See In the Matters of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, 20 

F.C.C.R. 14853, 14858, para. 5 (2005) (Report and Order and Notice of Proposed Rulemaking) [hereinafter 

Broadband Access Declaratory Ruling] (classifying all broadband Internet access services as “information services” 

according to the Telecommunications Act of 1996); see also In the Matter of Universal Service Contribution 

Methodology, 21 F.C.C.R. 7518, 7536-37, paras. 34-35 (2006) (Report and Order and Notice of Proposed 

Rulemaking) [hereinafter Universal Service Contribution Methodology Declaratory Ruling] (requiring providers of 

Voice over Internet Protocol services to contribute to the Universal Service Fund because it is in the public’s best 

interest). 

 
16

 The idea behind this argument is not that all mediums of transporting telecommunications services are the same, 

but rather that because convergence has created significant intermodal competition with the communications 

industry, the federal government must regulate the companies equally under the U.S. Constitution.   



 

   

I. A FEW STEPS IN THE RIGHT DIRECTION: MODERNIZING COMMUNICATIONS REGULATION 

 

 Regulatory parity has been an issue since the onset of convergence, which started when 

the FCC asserted control over the emerging cable television industry in the 1960s.
17

  Ironically, 

parity issues between cable television, DBS, and broadcasting are still unresolved while the FCC 

has resolved (at least temporarily) many of the Internet-related issues that did not exist until the 

1990s.
18

 

A. The Broadband Internet Debate and Solution 

  

The transition from narrowband (or dial-up) Internet connections to broadband Internet 

connections, which offer the consumer far greater transmission speeds, was not without 

controversy.
19

  The FCC faced the issue of classifying cable Internet services on a few occasions 

after the passage of the 1996 Act, but it failed to make an official ruling until 2002.
20

  In the 

Internet Over Cable Declaratory Ruling, the FCC decided to classify cable Internet services as 

“information services.”
21

  Under the 1996 Act, “information services” were not subject to 

                                                 
17

 See Ismail, supra note 9, at 467 n.99 (citing U.S. v. Southwestern Cable Co., 392 U.S. 157 (1968)) (establishing 

that the Supreme Court upheld the FCC’s decision to regulate the cable television industry as an ancillary power to 

its right to regulate broadcasting). 
18

 See Anna J. Zichterman, Developments in Regulating High-Speed Internet Access: Cable Modems, DSL, & 

Citywide Wi-Fi, 21 BERKELEY TECH. L.J. 593, 604-05 (2006) (explaining that the regulatory differences regarding 

the classification of Internet services were resolved by the recent court decision in Brand X and the FCC’s 

Broadband Access Declaratory Ruling, leading to a market where multiple broadband service platforms can 

compete with each other). 
19

 See Frieden, supra note 4, at 1282 (discussing a series of three court cases in Oregon in which all three courts 

came to different conclusions about whether a cable broadband Internet connection was subject to the same 

regulations imposed on telecommunications providers based on the statutory definitions of the 1996 Act). 
20

 See In the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, 17 

F.C.C.R. 4798, 4800-01, para. 2 (2002) (Declaratory Ruling and Notice of Proposed Rulemaking) [hereinafter 

Internet Over Cable Declaratory Ruling] (explaining that the Commission faced a variety of issues concerning the 

regulation of cable Internet services, but never classified or regulated the service on an industry-wide basis). 
21

 See Internet Over Cable Declaratory Ruling, supra note 19, at 4801-03, paras. 4-7 (classifying cable Internet 

service as an “information service” under the 1996 Act in order to promote universal availability of broadband to 

Americans and encourage investment and innovation by communications companies). 



 

   

governmental regulation.
22

  By classifying cable Internet services as “information services” and 

essentially precluding them from regulation, the FCC set itself up for lawsuits from traditional 

facilities-based telephony companies whose DSL services were classified as 

“telecommunications services,” subject to federal regulation, despite offering essentially the 

same service to consumers.
23

  In essence, when trying to create a competitive marketplace for the 

growth of broadband services across the United States, the FCC gave a competitive advantage to 

the cable companies by deciding not to regulate their broadband services.
24

  On the other hand, 

the FCC continued to regulate broadband services offered by common carriers
25

 (i.e. telephony 

companies), requiring them to provide Internet Service Providers (ISPs) access to their 

telecommunications networks.
26

 

 The courts struggled with this differentiation and while some courts gave the FCC 

deference under Chevron,
27

 others were reluctant to do so.
28

  In National Cable & 

Telecommunications Association v. Brand X Internet Services, the Supreme Court settled the 

issues that arose following the Internet Over Cable Declaratory Ruling by deciding that the 

                                                 
22

 See generally Telecommunications Act of 1996, 47 U.S.C. § 153(20) (1997) (defining an “information service” as 

“the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or 

making available information via telecommunications”). 
23

 See generally id. § 153(46) (defining a “telecommunications service” as “the offering of telecommunications for a 

fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of 

the facilities used”); see also 

Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 977 (clarifying the difference between a 

“telecommunications service” and an “information service” as defined in the Telecommunications Act of 1996). 
24

 See In the Matter of Deployment of Wireline Services Offering Advanced Telecomms. Capability, 15 F.C.C.R. 

385, 388-89, para. 9 (1999) (Order on Remand) (affirming its decision to classify DSL services as 

“telecommunications services” subject to regulation under section 251(c)(3) of the 1996 Act). 
25

 See generally Telecommunications Act of 1996, 47 U.S.C. § 153(10) (1997) (defining common carriers as “any 

person engaged as a common carrier for hire, in interstate or foreign communication by wire or radio or in interstate 

or foreign radio transmission of energy” while exempting radio broadcasters from such classification). 
26

 See id. § 251 (1999) (requiring that incumbent local exchange carriers provide unbundled network elements 

(UNEs) to any requesting telecommunications carrier for usage on a reasonable basis and at a reasonable cost). 
27

 See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 866 (1984) (holding that when an 

agency ruling is challenged, courts must give deference to the administrative agencies on policies that are reasonable 

constructions under the power granted to them by Congress). 
28

 See Brand X, 545 U.S. at 981-82 (2005) (explaining that agency inconsistency is not a reason for declining to 

offer Chevron deference and that for this reason, the courts should grant deference to the FCC with regards to the 

Internet Over Cable Declaratory Ruling unless it is unreasonable). 



 

   

FCC’s classification of cable broadband services in the Internet Over Cable Declaratory Ruling 

was a legitimate use of agency power.
29

  Brand X only solved half of the issue, however, because 

the Court openly refused to address the issue of whether it was fair to regulate cable broadband 

services differently than DSL broadband services.
30

 

 A few months after the Supreme Court decision in Brand X, the FCC resolved this 

controversy by changing the rules related to facilities-based wireline carriers.
31

  In doing so, the 

FCC created a regulatory framework that not only treated cable providers and DSL providers 

equally but also paved the way for a freely competitive market that will benefit consumers in the 

long run.
32

  While the FCC removed the requirement that facilities-based broadband Internet 

providers supply ISPs with a transmission medium, the FCC explained that such a requirement 

would not be necessary in a competitive marketplace because both cable and DSL Internet 

providers will have incentive to negotiate with ISPs in order to maximize network efficiency.
33

  

The evidence that some cable companies already made transmission mediums available to ISPs 

through private carriage agreements, even though they were not required to do so under the older 

regulatory framework, supports this conclusion.
34

 

                                                 
29

 See Id. at 1000-03 (deciding that the FCC was better equipped to handle such complex issues than the courts, and 

since the FCC had a rational justification for its decision in the Internet Over Cable Declaratory Ruling, it should 

stand). 
30

See  Id. at 1001-02 (failing to address the manner in which the FCC can lawfully regulate DSL because the FCC 

was planning to revisit the DSL regulations in the near future).  
31

 See Broadband Access Declaratory Ruling, supra note 14, at 14858, para. 5 (declaring that all facilities-based 

broadband services are “information services” as discussed in Brand X). 
32

 See Zichterman, supra note 17, at 605 (stating that the FCC recognized that the new policies would put DSL and 

cable providers on an equal regulatory standing); see also Broadband Access Declaratory Ruling, supra note 14, at 

14896, para. 80 (arguing that the new regulatory framework will benefit consumers by facilitating the development 

of advanced broadband Internet access services as well as encouraging technological advancements that will speed 

up broadband Internet deployment). 
33

 See Broadband Access Declaratory Ruling, supra note 14, at 14887, para. 64 (claiming that the incentive to spread 

fixed costs by maximizing network traffic will allow ISPs to negotiate competitive rates regardless of whether there 

is regulatory protection). 
34

 See id. (noting that these arrangements probably existed because the Supreme Court determined that cable 

companies were not subject to common carrier regulations if they provided transmission mediums to ISPs). 

 



 

   

 The manner in which the FCC has dealt with the parity issues surrounding the regulation 

of broadband Internet services shows that its thinking is beginning to evolve.  The FCC appears 

to understand that disparity in regulating similar services is not fair and may be susceptible to 

attack as being arbitrary or capricious.  Another example of this evolution in the FCC’s approach 

to regulation is evident in its handling of VoIP regulations concerning contribution to the 

Universal Service Fund (USF). 

B. VoIP Providers’ Contribution to the Universal Service Fund 

 

 Since its creation in 1995, Voice over Internet Protocol has benefited from the confusion 

of regulatory classifications and developed as a relatively unregulated technology.
35

  The FCC 

has yet to determine whether paid VoIP services are “telecommunications services” or 

“information services” under the 1996 Act.
36

  While VoIP certainly uses different technology 

than traditional phone services, it now offers essentially the same service to its customers—and 

usually at a lower price.
37

  VoIP service is more convenient than traditional telephony services 

because it can be accessed anywhere in the world where a broadband connection is available.
38

  

                                                 
35

 See Clinton H. Brannon, Reach Out and Tax Someone: What Does the Future Hold for the Taxation and 

Regulation of Voice Over Internet Protocol Telephone Services?, 57 ALA. L. REV. 173, 175 (2005) (indicating that 

when VoIP was first released it was a much different service than it is today in terms of overall quality and was 

generally only used by computer savvy people); see also Cherie R. Kiser & Angela F. Collins, Regulation on the 

Horizon: Are Regulators Poised to Address the Status of IP Telephony?, 1 COMMLAW CONSPECTUS 19, 19 (2003) 

(comparing the regulations of VoIP providers to those of traditional circuit-switched telephony providers). 
36

 See Universal Service Contribution Methodology Declaratory Ruling, supra note 14, at 7537, para. 35 

(determining that VoIP providers are providers of “interstate telecommunications,” but failing to classify VoIP 

services as “telecommunications services”).  But see Pulver Order, supra note 13, at 3312-13, para. 10 (classifying 

pulver.com’s Free World Dialup service as an information service because it does not offer telecommunications, nor 

does it charge for its service, both of which are required to be classified as a telecommunication service).  
37

 See Brannon, supra note 34, at 174, 176 (differentiating VoIP telephony services from a traditional circuit-

switched telephone services by explaining that with VoIP there is no dedicated connection between parties because 

the information being sent over the Internet can be split up and sent down different pathways to its destination where 

it is eventually reassembled); see also Frieden, supra note 4, at 1311 (warning that if the FCC classified VoIP as an 

“information service,” VoIP providers would have a substantial competitive advantage based on the financial 

savings of not being required to pay for the same regulations as conventional telecommunications providers). 
38

 See Brannon, supra note 34, at 176 (clarifying that traditional phone lines associate a person’s phone number with 

a physical location where VoIP uses an IP address to locate a caller, allowing a VoIP provider to offer mobility to its 

customers that is not available to users of traditional circuit-switched phone lines). 



 

   

Additionally, VoIP offers a variety of other services that are not generally available to customers 

using traditional phone lines, such as the ability to forward calls to three different locations at the 

same time and the ability to send and receive voicemail messages via email.
39

  However, despite 

the numerous advantages discussed above, VoIP is also much less reliable than traditional 

telephone service
40

 and the enhanced 911 (E911) service is much less sophisticated because until 

recently VoIP service providers were not required to offer any E911 services at all.
41

 

 Congress first officially codified the Universal Service Fund in the 1996 Act to help fund 

the deployment of new telecommunications technologies to areas that lacked the financial 

resources to give service providers incentive to expand on their own..
42

  The Universal Service 

Administrative Company (USAC) collects USF contributions from providers of 

telecommunications services as a percentage of their end-user telecommunications revenues, 

which is determined by multiplying these revenues with the universal service contribution 

factor.
43

  Although the FCC has been timid in deciding how to classify VoIP services (largely 

due to its conflicting views about wanting to keep the Internet unregulated and wanting to 

                                                 
39

 See id. at 176-77 (quoting a communications industry representative who was addressing Congress about the 

consumer benefits of VoIP). 
40 See id. at 177 (enunciating that VoIP telephony service is dependent on a broadband connection and will not work 

if that connection cannot be established or if the power is out, but noting that a traditional phone service has 

independent power source, which will allow a customer to make calls even during a power outage); see also id. 

(raising the security concerns related to the susceptibility to hackers that VoIP users must consider). 
41

 See In the Matters of IP-Enabled Services; E911 Requirements for IP-Enabled Service Providers, 20 F.C.C.R. 

10245, 10246 (2005) (First Report and Order and Notice of Proposed Rulemaking) (requiring providers of 

interconnected VoIP service to supply E911 capabilities to all of their customers as a standard feature that will work 

regardless of the customers call location); see also Douglas C. Sicker & Lisa Blumensaadt, The Layered Regulatory 

Model Debate: Misunderstanding the Layered Model(s), 4 J. ON TELECOMM. & HIGH TECH. L. 299, 315 (2006) 

(observing that VoIP in its current state is not a replacement for traditional circuit-switched phone services because 

of its reliability and service quality issues as well as the fact that E911 services are only now being adopted by VoIP 

providers). 
42

 See Telecommunications Act of 1996, 47 U.S.C. § 254 (2001) (listing the principles behind which the USF was to 

be created and administered); see also Kiser & Collins, supra note 34, at 24-25 (specifying that the USF was created 

to pay for the expansion of telecommunications services to schools, libraries, rural communities, and other locations 

where there would be no incentive for providers to develop because the costs would be too high).  But see Cohen & 

Kania, supra note 2, at 2 (recognizing that the goal of making telecommunications service available to all Americans 

at a reasonable price was first codified in the 1934 Act). 
43

 See Universal Service Contribution Methodology Declaratory Ruling, supra note 14, at 7522, n.23, 7521-22 paras. 

6-7 (acknowledging that the USAC is responsible for collecting USF contributions and properly disbursing them). 



 

   

regulate technologies using service-based classifications), it has made strides in leveling the 

playing field between traditional telecommunications providers and VoIP providers by asserting 

the authority necessary to require VoIP providers to contribute to the USF.
44

   

 The need for VoIP providers to contribute to the Universal Service Fund became 

necessary because of the growth of wireless and VoIP services in the last five years, which has 

directly correlated with a decrease in revenues generated by long-distance calling on traditional 

telephone networks.
45

  With a shrinking contribution base and a growing fund, the contribution 

factor has increased substantially, placing a significant burden on those who contribute to the 

fund.
46

  In the Universal Service Contribution Methodology Declaratory Ruling, the FCC 

required VoIP providers to contribute to the USF for the first time, noting that principles of 

competitive neutrality played a role in its decision-making.
47

  According to the FCC, 

“[c]ompetitive neutrality means that ‘universal service support mechanisms and rules neither 

unfairly advantage nor disadvantage one provider over another, and neither unfairly favor nor 

disfavor one technology over another.’”
48

  The FCC further explained that it did not want USF 

“contribution obligations to shape decisions regarding the technology that interconnected VoIP 

providers use to offer voice services to customers or to create opportunities for regulatory 

                                                 
44

 See id. at 7537, para. 35 (realizing that the regulation of VoIP services is necessary to promote the advancement of 

universal service, which is in the public’s best interest). 
45

 See id. at 7520, para. 3 (detailing the growth of wireless and VoIP customers in recent years as follows: “from 

December 2000 to December 2004, the number of wireless subscribers grew from approximately 101 million 

customers to approximately 181 million . . . . Similarly, the number of VoIP subscribers has grown from about 150 

thousand at the end of 2003 to 4.2 million at the end of 2005”).  But see Kennedy & Zallaps, supra note 11, at 20 

(questioning the regulation of phone-to-phone IP telephony for universal service purposes by declaring that the 

public policy goal of universal services is outweighed by the necessity to keep new and innovative information 

services free of taxation). 
46

 See Universal Service Contribution Methodology Declaratory Ruling, supra note 14, at 7528, para. 18 

(emphasizing that the universal service contribution factor has grown from 5.9 percent in the first quarter of 2000 to 

10.9 percent in the second quarter of 2006). 
47

 See id. at 7541, para. 44 (rationalizing its decision on the premise that it will prevent carriers with universal 

service obligations from competing with those who are not required to contribute to the USF). 
48

 Id. 



 

   

arbitrage.”
49

 

 The FCC’s new approach to regulating, which incorporates the ideas of competitive 

neutrality into its decision-making, is a step in the right direction.  The problem, however, is that 

by failing to modernize its regulatory approach at the onset of convergence, the FCC is now 

trying to catch up with continually changing technologies, which is a far more difficult task than 

if they had properly regulated these technologies in the first place.
50

  In the mean time, there are 

still some companies benefiting from the competitive advantage they receive due to regulatory 

differences and loopholes that currently exist. 

 

II. ROOM FOR IMPROVEMENT: A LOOK AT THE PARITY ISSUES SURROUNDING MASS MEDIA 

 

 While there are parity issues surrounding many types of communications regulations, this 

section focuses on some of the issues that exist between the different mediums of mass media.  

Notably, many of the parity issues facing mass media regulations are the oldest because 

convergence in television services existed long before the Internet.
51

   

 

A. Regulatory Disaster: Broadcast, Cable and DBS Television Regulation 

 

 While there are a variety of parity issues with mass media regulation, this section focuses 

on only two: barriers to entry and content regulation.  The cost of entry to the provider for their 

medium of transmission is a major concern because broadcast, cable and DBS providers all face 

                                                 
49

 Id. 
50

 See Barbara A. Cherry, Utilizing “Essentiality of Access” Analysis to Mitigate Risky, Costly, and Untimely 
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different barriers.
52

  In terms of content issues, the FCC regulates cable and DBS providers in a 

similar manner, while broadcasters face many unique regulations.
53

 

1. Barriers to Entry 

 

 According to the 1934 Act, as amended by subsequent acts of Congress, television 

broadcasters are “public trustees,” and for this reason, the FCC has granted them free use of 

spectrum so long as they meet certain standards designed to promote the public interest (known 

as the “public trust doctrine”).
54

  Recently, the development of new digital television (DTV) 

technologies
55

 and the approval of broadcast license auctions have changed the arena of free 

spectrum usage, but traditional licensed broadcast stations still enjoy the use of their old 

spectrum without paying.
56

  Furthermore, since the 1996 Act requires the FCC to renew current 

broadcast licenses in most situations, these stations will continue to have this advantage.
57

  Since 

the public trust doctrine has dwindled in recent years,
58

 many believe that the traditional licensed 
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broadcast stations are getting a considerable competitive advantage and maybe even a windfall 

for their free access to the spectrum.
59

  Similarly, DBS providers benefited from free use of 

spectrum when they first received licenses, but now only receive spectrum through auctions.
60

   

 While these new regulatory approaches eliminated some of the competitive advantage 

bestowed upon traditional licensed stations and DBS providers, the new auctioned stations still 

have an advantage over cable operators because they are only required to pay for their spectrum 

one time.
61

  Cable providers, on the other hand, must negotiate franchise agreements with local 

franchising authorities (LFAs), which often include monthly fees for offering their service and 

equipment rentals.
62

 

The FCC needs to fix this regulatory disparity because it prevents fair competition 

between the different television services by giving providers different operational costs (it is 

particularly advantageous to those broadcasters who did not pay for their spectrum in the first 

place).
63

 

2. Content Regulations 

 

 Despite the obvious First Amendment concerns behind restricting content, and placing 
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other requirements on providers of televisions services, the Supreme Court has upheld such 

public trust regulations because of spectrum scarcity.
64

  The Radio Act of 1927 (1927 Act) is 

responsible for officially establishing the public trust doctrine.
65

  When the FCC replaced the 

Federal Radio Commission in the 1934 Act, the new statutory language further codified the 

public trust doctrine by requiring the FCC to issue licenses in accordance with the public’s 

interest.
66

  From the passage of the 1934 Act to present, the concept of the public trust doctrine 

has never really gained much support, leading mainly to content restrictions on broadcasters.
67

  

Originally, content restrictions only applied to broadcasters; however, in some cases, content 

restrictions now apply to DBS and cable providers.
68

  Nonetheless, there are still many 

discrepancies in the types of restrictions placed on each type of service.
69

 

 To meet their public trustee requirements, broadcasters must offer at least three hours of 

programming per week that serves the informational needs of children under the age of sixteen 

and sell airtime to political candidates.  They also must refrain from broadcasting obscene 

programming at all times and indecent material between 6 a.m. and 10 p.m.
70

  Even though the 

FCC limits DBS content by requiring providers to allocate four percent of their airtime to non-

commercial educational programming and by forcing them to sell “reasonable access” to 
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political candidates, these requirements are far less severe than those that broadcasters must 

follow.
71

  Lastly, cable providers are not limited in their content specifically, but are required to 

limit commercials during children’s programming (if they decide to offer children’s 

programming), and they may not refuse to sell airtime to any opponents of a political candidate 

to whom they voluntarily decide to sell airtime.
72

 

 Although the differences in content regulation between cable providers and DBS 

providers or broadcasters may be reconcilable in some cases because cable companies are not 

public trustees, there is no excuse to have disparity between traditional licensed broadcast 

stations and the new auctioned stations.
73

   

 

B. Auctioning: Creating an Inherent Disadvantage 

 

 As noted above, the new trend in both broadcasting and DBS is to charge for spectrum 

usage through competitive auctions.
74

  Though auctions may be a good way to earn revenues, 

which is in the public’s interest, they create a significant disparity between traditional licensed 

broadcast stations that use public spectrum at no cost and the new auctioned stations that must 

pay for their spectrum.
75

  While payment for spectrum rights is not something that is entirely 

new to the system because traditional licensed broadcast stations’ licenses were freely alienable, 
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it adds to the problem rather than solves it.
76

  The government’s desire to charge for spectrum is 

not a problem in and of itself, but the fact that the government chose not to regulate traditional 

licensed stations and the new auctioned stations equally when distributing new DTV licenses is 

troubling.
77

   

III. CONSTITUTIONAL IMPLICATIONS OF REGULATORY DISPARITY 

 

 Dating back to 1886, society has recognized the concept of corporate personhood, giving 

corporations many of the same constitutional protections we enjoy as citizens.  This includes the 

right to equal protection under the law.
78

  The basic premise of corporate personhood is that 

when interpreting statutes, the word “person” should extend to include corporations wherever 

reasonable.
79

  It is important to note that this classification is limited to the word “person” and 

courts have failed to create a similar legal fiction surrounding the word “citizen” as used in the 

Privileges and Immunities Clause of the Fourteenth Amendment.
80

 

If we consider corporations as “persons” protected under the Equal Protection clause, 

how is it that we do not treat corporations equally when we regulate communications 
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technologies?
81

  The answer to this question has two parts: (1) it is easy to use technology-based 

regulatory classifications to justify discrepancies in regulations
82

 and (2) to promote 

development of competitors in previously monopolized industries.
83

   

 The two justifications discussed above may legitimately protect the FCC from 

constitutional challenges to its regulations, but if the courts begin to recognize the regulatory 

arbitrage
84

 occurring in the communications industry, they may decide to grant disadvantaged 

companies relief from unfair or other “legacy” regulations.
85

  Our society was founded on the 

notions of fairness and equality, so it is hard to believe that the courts will ignore the issues of 

regulatory disparity forever.
86

 

As it stands, the disparity in our communications regulatory system promotes competitive 

inequality by allowing companies offering converging technologies to gain competitive 

advantages through loopholes in the system.  This is a problem that must be resolved.
87

  If the 

FCC is not going to level the playing field, the courts have the ability to do so on constitutional 
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grounds.
88

 

The courts have flirted with the idea of using the Equal Protection Clause to resolve 

issues of unequal taxation of companies, but have not yet needed to use these equal protection 

claims as the deciding factor in any case.
89

  The most likely explanation for the lack of court 

cases surrounding the issue relates to the difficulty of making such a claim.  However, there have 

been occasions where the companies have raised equal protection claims in FCC hearings.
90

  If a 

court were willing to look past the smokescreen of technology-based regulatory classifications, 

the parties bringing the constitutional claim would need to provide enough information to 

convince a court that the development of competition in previously monopolized markets does 

not pass the rational relationship test
91

—which is a difficult standard to meet.
92

  Once a court is 

willing to dig deeper into the regulatory frameworks of the communications industry, it will 

realize that the distinctions the FCC makes regarding infrastructure and technology do not justify 
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the parity in regulations, nor do they further a legitimate government interest. 

CONCLUSION 

 

 Recent policy decisions made by the FCC appear to show that it may be beginning to 

recognize that its past methods of regulating communications technologies were unfair to 

competitors.  It appears as though the FCC founded its decision to change its regulatory policy 

on its desire to promote competition within the communications industry but not on its 

understanding of the constitution.
93

  However, what this Comment has tried to show is that the 

FCC has taken some steps in the right direction regardless of their reasoning.  Furthermore, the 

examples of regulatory disparity in the mass media world that this comment highlighted exist in 

all aspects of communications policy.
94

  The goal for the future should be to fix current 

regulatory inconsistencies and develop a regulatory policy that examines potential future issues 

of convergence.
95

  This would protect the constitutional rights of corporations while promoting a 

competitive marketplace.
96

  The FCC must realize that a new regulatory framework is not just 

ideal
97

 but that it is necessary under the equal protection guarantees of the Fifth Amendment’s 

Due Process Clause. 
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