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I. Introduction


Belgian police began patrolling Second Life, the virtual world, in early 2007, responding to a claim of virtual rape.
  Few crimes evoke as much social revulsion and emotional harm as the powerful forcing themselves on the weak.  But does it make sense to talk about an avatar-on-avatar sexual misconduct in familiar terms (i.e., sexual assault and rape)?  Is it punishable?  Who should take care of the punishing?


These sorts of nomological and epistemological questions abound when struggling to regulate cyberspace.  While societies have developed a more nuanced understanding about social and commercial conflicts and their resolution, newly developing virtual societies have not had the millennia of nuanced legal development that we enjoy as a modern global society.  While the norms developed in the “real world” have been imported into the virtual world, there is a problem of translation.  For this reason, virtual worlds have captured the imagination of legal scholars,
 since they present many pertinent issues for discussion that questions some of the most fundamental assumptions about law and policy. 

Most of these discussions, however, touch on the relationship between in-world activities and the laws of geographical sovereignties, taking an external approach to imposing the norms and legal procedures of these sovereignties on the virtual world.
  This paper takes the opposite approach, examining the culture and governance structure of the world itself.

To that end, I donned the identity of Procleon Weir.  My namesake is that cantankerous old juro-phile in Aristophanes’ comedy “The Wasps,” though he was not the inspiration for my avatar’s visage (which tended to resemble the appearance of a young West Coast artiste rather than a jurist).  Prior to beginning research for this paper, I had never been a member of a massively multiplayer online game or a virtual world.  I was the quintessential “noob”
 to the avatar world, and became acclimated through hours of outside research and close to a hundred conversations with other avatars in Second Life.
  Through this, I discovered the virtual cornucopia of events that take place online in Second Life.  I have been in a discussion on how religious experience translates into the Second Life context, a virtual Evidence class put on by Harvard law school, observed a political protest against a radical French nationalist political party, and visited a virtual casino.
 


While Linden has been successful in creating a viable world where people have, for the most part, engaged in successful business and social transaction, the problems facing it are potentially enormous.  In this paper I argue that ancient Greek jurisprudential thought, particularly the conceptions of dike and themis, is a worthwhile lens through which to view the conflicting interests in this new pre-legal environment.  I also argue that Linden’s distribution of power in the world prohibits the development of a sophisticated private law in the world.


The research in this paper, especially the research gleaned to establish peer norms in the world, is anecdotal.  In a world with half a million residents logging in every week, it is impossible for just one person with limited resources to get a complete ethnography.  I have also gleaned information from other primary sources in an attempt to shore up the paucity of my personal experience.  Second Life is a fascinating place, the potential for a life’s work in sociology, psychology and law.  The study as a whole is simply meant as a starting point: to make some sense out of, and hopefully improve, the gargantuan enigma that is the in-world power structures of Second Life.


In Part II of this paper I give a brief overview of Second Life, and the overall in-world legal landscape, focusing on the top-down method by which Linden governs and the bottom-up attempts to fill the normative interstices.  In Part III, I examine the problems the world is facing, cast in the mold of historical Greek jurisprudence and political power dynamics.  Part IV consists of an inquiry into two specific scenarios where governance problems exist, and an examination of potential alterations to the current governance scheme. My conclusion, in brief, is that Second Life’s power structure needs to change.  Certain norms are unenforced or enforced ineffectively because there is little power delegated to the users of the world.  As commerce in the world increases in quantity and sophistication, users will expect an equally sophisticated method for dealing with disputes.

II. Overview of Second Life

A. In General


Second Life is a virtual three-dimensional world run by Linden Lab, populated by user-created avatars.
  Avatars are essentially virtual, visual representations of people created by real-world users of the virtual world; they are virtual personae that can be customized by the user both aesthetically and socially.
  Some choose to make their avatar look similar to their real-life self, while the large majority make their avatar look different.
  Take, for example, the self-identified District of Columbia intellectual property lawyer who presented himself to Judge Posner as a life-size raccoon.
  Socially, the avatar is a tabula rasa as well; a real-world user can create a social persona in the world with a personality and reputation different from their real world persona.
  Each social transaction in the world occurs without knowledge about certain fixed characteristics by which humans typically judge the character and competence of the people with whom they are interacting.


Perhaps the most important distinction between Second Life and other virtual worlds is the user-generated content.
  With sufficient knowledge of the Linden Scripting Language, the programming language devised by Linden for use in the world, users can create almost any sort of object imaginable — from avatar appendages to houses to weaponry.
  Linden allows and encourages user generation of content, even to the extent of giving intellectual property rights to the users in each piece of content they create in the world.
  Of course, this is profitable to Linden because they charge for uploading textures and pictures, but it also allows users to sell content they create.
 


Users can also purchase a virtual plot of land in the world; more enterprising individuals or corporations have even purchased their own island for development.
  This can either be done through Linden or through one of the in-world real estate brokers.  Real-world brokers such as Italian firm Gabetti and American firm Coldwell Banker have realized the capacity for revenue generation in the virtual real estate, and have established a presence in the world.
  Once land has been purchased, you can build anything from a personal home to an avatar sex club,
 and set permissions for who is allowed to enter your plot.
  There are, however, a whole host of fees related to owning land in the world.


As opposed to some other quest-focused virtual worlds that discourage commercial ventures, Linden encourages them.  In fact, Linden has created an economy within the world.  Each free account comes with $250 Linden dollars, which translates into about $1 of “real world cash.”
  However, the market for Linden dollars fluctuates, based on avatar conversion of real world money into Linden dollars and vice versa.
  Linden has not disclosed much on how it operates its in-world economy, which has led some to criticize it as a Ponzi scheme.


As a result, Second Life has characteristics that are facially similar to the real world.  Individuals can move around within the world, engage in social interactions with other individuals, begin commercial ventures within the world, engage in gainful employment within the world, and undertake a host of other options.  There are consumable goods industries in the world, news agencies, political organizations and service organizations in the world.

However, it is the characteristics of Second Life that do not match up with assumptions about how the real world operates that make the world so interesting.  Avatars can fly, teleport, and change their appearances at whim, which leads some to conclude on this superficial basis that laws of real-world sovereignties could not be applied to virtual worlds.
  More interesting, however, is the fact that structures and conflicts have evolved in the virtual world much like the in the real world — relationship jealousy and corporate espionage alike have seeped into the culture of Second Life.
  Finding problems that we know from the physical world in a reality that does not map with perfect analogy to our known world creates interpretive problems

This mapping problem causes mismatches on a broader scale.  Social and economic dynamics are different due to the inability to match avatar actions with corresponding real-world individual actions.  This may be an amazing opportunity for marginalized minorities and real-world social outcasts to gain a voice and form trusting communities, but it is a thorn in the flesh of those attempting to transact commercially within the world.  Sex-related commercial activity is rampant in the world, pushing boundaries that real-world law enforcement has yet to figure out whether, and if so, how they should be regulated.
  In a relatively young community with values and expectations imported from other contexts, what is “law” within Second Life, and what should it be?

B. The Law of the World

When asked to describe what the law in Second Life is, its residents came up with a variety of responses.  “Its (sic) a combination of what Linden sets down as rules and what we think is right otherwise.”
  “It’s what we say it is.”
  “It’s basically social norms.”
  “[I]t’s whatever Linden decides to do on any given day.”
  “It’s what world governments say it is . . . but the government really doesnt (sic) have a say in what we do here, so I guess the law is us.”  As one can see, the concept of law in the world is rather turbulent. 

1. The Linden Codes

Second Life seems to be a social contract about as facially valid as Locke’s; there is no bargaining for terms in entering either First Life as a baby, or Second Life as an avatar.  One has to manifest assent to the Linden Lab’s avatar conduct laws in order to gain access to the world itself.  A potential entrant has no say as to whether they will accept a certain term of governance in the world; there is an implicit understanding among the members that you will be disciplined by the gods of the world if you fail to live up to the standards set by the gods themselves.
  While Linden explicitly says that they want people to develop their own socially constructed norms in the world,
 they believe some paternalism is necessary for the world to be a commercially viable endeavor.  This section examines Linden’s constraints on avatar behavior in the world, their enforcement, and their implications.


The primary sources of interpersonal governance by Linden Lab are the Terms of Service (“TOS”) and Community Standards (“CS”) documents.  In order to gain access to Second Life, you must agree to abide by the terms of both documents.  While the TOS mostly describes the user’s relationship with Linden, it also has interesting aspects relating to commercial activity and property in the world.  Additionally, Linden also manages avatar conduct in the world by altering the code of the world and certain executive pronouncements.

a. Terms of Service


The Linden TOS is a fairly comprehensive document that serves many important purposes.  The most important aspects of it, for the purpose of in-world governance, are the aspects dealing with currency and ownership rights.  However, for most sections granting rights, Linden inserts a broad caveat.


Ownership rights are one of the reasons why Second Life is so popular.  In the TOS, Linden gives each user “any and all applicable copyright and other intellectual property rights with respect to any Content you create using the Service, to the extent you have such rights under applicable law.”
  However, Linden reserves broad rights against the user, including the right to use your content for marketing,
 the right to delete your content for any reason,
 and the right to use your content for technical support purposes.
  For legal purposes external to the world, the content ownership rights granted are quite limited, but this has not stopped Second Life from developing a sophisticated internal economy.


The “fictional” currency in the world is the Linden dollar (L$).
  Linden Lab provides a currency exchange called LindeX, which allows users to buy and sell the currency provided by Linden.
  Each user who signs up for the free service gets approximately one U.S. dollar worth of L$.
  Again, there are caveats to the use of the in-world currency, including the right to eliminate the currency
 or the exchange
 completely without incurring any legal liability.  Linden also may deny any attempt at exchange for any reason or “halt, suspend, discontinue, or reverse any Currency Exchange transaction (whether proposed, pending or past)” when there is suspected fraud or illegal action occurring.
  Again, despite the broad caveats which essentially allow Linden to shut down all commerce at anytime, commerce and exchange are alive and well the world.


While the TOS regulates the more mechanical aspects of the world, the Community Standards document deals with avatar to avatar misconduct that is not commercial in nature.

b. Community Standards


The Community Standards prohibit six broad categories of conduct which it identifies as the “Big Six:”
 intolerance, harassment, assault, unreasonable disclosure of communications, indecency, and disturbing the peace.
  Violations of the Terms of Service or the Community Standards proceed according to a procedure set by Linden and have varying degrees of punishment.  A suspected violation can easily be reported by any user of Second Life software within the software itself.
  Such a report is then examined by the abuse team at Linden and an investigation is undertaken.  If a violation has occurred, the party responsible is reprimanded by Linden, suspended, or kicked out of the game entirely.
  Interestingly, a suspended player can still log into Second Life, but is stuck in a virtual prison known as “the corn field,” which apparently consists of a vast field of corn, a slow-moving tractor, and a black and white television repeatedly playing the 1940’s film “Boy in Court.”
  Current punishments for violations are posted online on the Second Life Police Blotter.
  A person accused of a violation has the opportunity to appeal the judgment against him, via e-mail to the abuse team, but it is unclear what effect this has on any proposed punishment.


In addition to the “Big 6” standards that carry the capacity for punishment, Linden articulates several policies for avatar interaction in the world, the most important of which is “Buyer Beware.”  Despite creating the machinery for commerce, via ownership rights and currency, Linden takes a very laissez-faire approach to how commerce is transacted in the world.  They expressly disclaim the capacity to “verify, enforce, certify, examine, uphold or adjudicate any oath, contract, deal, bargain or agreement made between Second Life Residents.”
  This particular approach to disputes in the world is what is so promising and dangerous in the world: there is no regulation for any commercial transactions in the world.

c. Linden Pronouncements/Code Alterations


While Linden sets out the majority of its “hard law” in the TOS and CS, one of the most interesting aspects of its exercise of power is in its legislative pronouncements or code alterations.  Since Linden reserves the right to change server code or client code at any time, the normative boundaries are inherently malleable.  For example, Linden added voice communication in 2007.
  A decision may be tempered by considerations of market, social, and political forces that would react to any significant alteration of the structure of the world, as well as the limits of the code itself.  


Also important, however, are Linden’s overt attempts to manipulate the world via legislative fiat.  Over the course of Second Life’s existence, Linden has allowed and then banned gambling in the world, has initiated a “public works” program to improve the visual aspects of the world, and has banned ad farms in the world.  These decisions have largely been evidence of Linden’s ability to alter the society of Second Life through essentially declarative judgments. 

2. Social Codes and Market Law

Linden does not exercise the full extent of its power over Second Life, and abstains from exercising it over the large majority of inter-avatar conduct in the world.  This, however, creates a whole new range of problems.  What about inter-avatar problems outside the realm of the Terms of Service or Community Standards?  What if your in-world financial institution goes belly-up?  What do you do about the Nazi paraphernalia store on the piece of land next to you that makes it impossible for you to sell?  Linden does not deal with these sorts of questions, leaving it to the users themselves to come up with methods of deciding what is wrong, and how to adjudicate if a wrong has been committed, and what the appropriate remedy should be.
  The answer to this usually comes from a conglomeration of values that becomes the dike of the world.  Even with a defined dike, however, the governance problems Second Life faces are strangely similar to the governance problems of the Internet at large.


A cheating spouse in real life is usually considered a private matter and does not implicate state law enforcement; it is much the same in Second Life.  Detective agencies have sprouted up in the world to test in-world lovers’ propensity for cheating.
  “Its quite a lucrative business, people seem to be even less trusting of their avatar mates than they are of their real-life ones…so we oblige and present the questionable mate with the opportunity to cheat.  If they take the bait, we’ve done our job,” says the proprietor of one detective agency.


Organizations of this type pop up to fill normative voids left open by Linden Lab standards.  Since Linden cannot or will not regulate the large majority of conduct in the world, the nomological tendencies of the citizens in the world create opportunities for business.  Where there is a perceived norm, there is an opportunity for business.  If there is a market for the value of spousal fidelity, businesses will pop up to cater to residents who feel the value is sufficiently powerful to be enforced, but lack the resources or will to do it themselves.  The spousal fidelity issue is a simple one because the adjudication of the norm, and the appropriate remedy is located within the power of the wronged party.  If the detective agency merely unearths the activity of the cheating partner, it is in the power of the faithful one to decide whether such activity is sufficient to constitute cheating, and, if so, whether the cheating warrants no action, a reprimand, or a break-up.  Issues become more complicated when, even when norms are identified and brought to the forefront by the market, the power of adjudication and defining a remedy do not lie in the hands of the wronged party.


Take, for example, the issue of the employed avatar who works as a DJ for a nightclub in Second Life.  On one night, he is not paid because the manager did not think he did a good job.  Suppose also that the reason the avatar did not “do a good job” was because his Internet connection cut out for 20 minutes, and for a while there was no music at the club.  Both parties may agree on the norm that “a good job deserves to be compensated,” but the strength of the DJ’s mitigating factor is in question.  When I posed this question to a variety of avatars in the world, I received a mixed set of responses; a little more than half thought that the owner was justified in withholding pay from the DJ for not being at work for 20 minutes.  Some said he should not get paid at all, some said he should get paid, but not for the 20 minutes he was not there, and some said he should still be paid for the whole night.  In this case, the method of adjudicating the dispute and the appropriate remedy are at issue.


Adjudication and remedying peer disputes is one of the weakest points of peer-to-peer governance in Second Life.  There exist a number of arbitration and mediation services in the world, but there is healthy skepticism of the viability of these organizations in terms of rendering judgments, particularly their legitimacy and binding power.
  In geographical sovereignties, citizens are bound to adjudication by virtue of citizenship and/or residency in that nation, but in a place where the major governing body (i.e. Linden) takes a laissez-faire attitude to broad categories of resident disputes, the market attempts to provide mechanisms for resolving disputes.  These solutions, however, may implicate other broader normative community values like fairness.


In the case of the above example, an employer-employee dispute, the employer could contract with a particular arbitration agency to resolve all disputes arising out its employment relationship with its employees.  This would resolve the problem of legitimacy and binding authority of judgment, but would also raise the question of fairness to the employee.  In adjudicating issues, the particular agency may tend to give more credence to the employer and dispense remedies skewed in the employer’s favor.  When the market provides an adjudication solution in the form of a contract with a particular agency, the contracting party probably has more pull because the adjudicating agency will wish to keep the contract.  With an increasing number of real-world corporations opening shop in Second Life, this particular solution will probably become more prevalent in the future.


The legitimacy and binding power problems are still left, however, in purely individual disputes.
  The parties are not forced by contract into binding adjudication, and even if the parties agree to adjudication with a particular agency, neither party is bound to accept the decision of that agency.  A solution, however, could lie in classifying a person who refuses to submit to adjudication as a bad actor.


In addition to all the adjudication and remedy problems, there still remains the problem of the bad actor.  “If I screwed another [Second Lifer] out of some dough through a script, there’s really not much they could do…they can’t make me give them their money back.”
  What does it say about commerce in the world when the biggest bank in Second Life was probably a Ponzi scheme?
  Lack of transparency and bad actions taken without the possibility for a remedy require an exercise of power to extract the bad actor from the situation.  It is conceivable, however, that the in-world market could come up with a solution for the bad actor problem.


Residents expressed their approval of a business model that kept track of scammers or fraudulent business through a system akin to a transactional blacklist.
  If a business was able to make money off of such a system, it would effectively limit bad actors to a single bad transaction.  If a bad actor tried to register multiple accounts for the purpose of scamming, it would be a Terms of Service violation and the offending party would be banned by Linden.  Legitimacy for a blacklist business would not be an issue because residents and resident businesses could choose or not choose to subscribe to the list, and it would not involve two-party adjudication.
  This is an example of a potential peer solution that works in conjunction with the top-down governance to enforce societal norms.


While a blacklist or whitelist solution may not be perfect (who guards the guardians?),
 it may force residents who otherwise have the propensity to be bad actors or resist adjudication to submit to arbitration and mediation.  There are a host of other solutions suggested by other residents as well: fairness boards that would rate the perceived accuracy of any arbitration agency’s decision; a Second Life Better Business Bureau that could rate the quality of consumer satisfaction of various businesses in the world; and many others.
  As the Second Life ages, it will be fascinating to see whether any of these solutions work for the world.

III. Problems

Second Life is, at its core, a pre-legal society. It admittedly has significant differences from earlier pre-legal societies, particularly because its survival does not depend on procuring sustenance and propagating the clan.  It is, however, much like pre-legal Greece in several important aspects, particularly in its legal theory and mythos. 

The hazy conception of law in Second Life has an archaic tinge to it, reminiscent of the pre-legal Homeric dichotomy between themis, the law of the heavens, and dike, the law of the earth.
  In a way, there is striking similarity between pre-legal Greek mythology and Second Life.  The administrators of virtual worlds, as Prof. Kerr recently wrote, “do not merely act like governments in virtual worlds: they act like gods.”
  Themis finds its modern reincarnation in the ever-present power inherent in the gods of the virtual world; dike, in the moralistic customs of the common folk that have not yet been codified or enshrined in any tangible way.
  Themis and dike are not full-blown jurisprudential concepts; they are “hazy embryos . . . symbols of a world not yet conscious of law.”
  They are present in Homer and Hesiod, the earliest records remaining of Greek legal theory.
  

The great poet Hesiod wrote that Zeus himself was the judge of wrongdoers, meting out punishment that could span entire communities and generations.
  Greek mythology is rife with examples of gods serving as judge and jury for violations of god-like standards,
 and even contains instances of the gods themselves sitting in judgment.
  However, some aspects of the administration of justice were left to the citizens themselves, with the caveat that wrath was possible for “crooked judgments.”
  Thus, absent the rare intervention of the gods, citizens must rise up to fill the void in the administration of justice.  The gods did not, however, consider it their sole prerogative to punish wrongdoers:
 it seems that in Homeric and Hesiodic Greece there were several methods for resolution of conflict: submission of disputes to leaders,
 voluntary arbitration
 and to some extent, mediation.

The same themes that present themselves in Greek mythology and literature are similar to those present today in Second Life.  Linden possesses god-like powers over the avatars that exist in Second Life; they wield the classic Foucauldian power to punish the “bodies” of the avatars.  While Linden delineates certain forms of conduct that it will penalize, other forms of conduct are left up to the citizens to govern themselves.  It is within this void, which themis does not cover and dike is either non-existent or unenforceable, where governance problems arise.  While the pre-legal Greek mechanisms of arbitration and mediation can provide resolution to some problems, the lack of social pressure to comply with the results of the resolution mechanisms render them weak at best.

The governance void is permanently void, simply because Linden holds the power to punish and does not delegate it to institutions within the world.  Linden has “the monopoly of the legitimate use of physical force” within its domain.
  From that power flows the power to delegate the use of force to other entities for the successful administration of the domain.
  Since Linden is the only institution that is able to inflict harm on any avatar (either “physical” or economical), peer governance structures do not have any legitimate form of power other than social exclusion.
  If any peer group attempted to use some sort of talionic form of punishment on a member who deviated from the peer group’s norms, Linden would conceivably punish both.

This is why the administrator/user dynamic is even more attenuated than the god/Greek citizen dynamic.  The origins of Greek law were situated within the confines of the polis itself.
 Violations of themis or dike could be backed by either the gods or the political state, but in Second Life violations of themis are only punishable by the gods, and all other violations of either themis or dike go relatively unpunished.
  Since the citizens of Second Life do not reside there permanently, the social ties and obligations are attenuated and concomitant social pressure to follow norms are weakened.

Thus, because Linden itself does not develop norms and procedures for dealing with certain types of harms, or delegate that authority to others, there remain voids in the in-world law.  In the next section I will test this thesis that monopoly of extreme power and lack of delegation contribute to failed resolution of problems in the world.

IV. Governance Problems – Crime and Commerce

A. Avatar on Avatar Misconduct – Assault and Harassment


Second Life allows one to interact socially with other individuals from around the globe.  It allows a host of collaborative social activities, ranging from participating in a religious worship service with other avatars to engaging in non-vanilla virtual sex acts with consenting partners.  But the virtual world, like the real world, has its problems with those who deviate from general social norms.  Some commit acts that “hurt” other users, but do not fall afoul of any of Linden’s directives.  Some simply operate within the confines of the code to harass others, while others take the creative power granted by Linden to create objects and scripts to use for malicious purposes. 

Other actions do rise to the level of actionability by Linden: assault, harassment and disruptive social behavior fall into these categories.
  For example, one user was

“followed around by this guy who kept shouting sexist, derogatory remarks and hitting me with script attacks that contorted my avatar into lewd positions.  I felt violated…that was a character I had put some significant time into creating and developing.  To be tossed about like a rag doll in front of many other avatars was quiet (sic) distressing…something like that was as traumatic as anything I’ve ever experiened (sic) in the real world.” 
  Action like this would violate Linden’s prohibition on harassment and assault and would subject a user to suspension and/or banishment, but in this case there was none.  She didn’t feel like reporting the wrong would do any good, so her voice remained silent, and the wrong went unrighted.

While one on one conduct does not usually make the Second Life headlines, concerted efforts by groups of individuals or an individual in a social setting usually do.  One who disrupts the general peace by scripting attacks is generally referred to as a griefer.
  For example, some Second Life residents conducted an attack on the racist French political party Front National’s entry into Second Life.  Some residents were so violently opposed to Front National’s message that they used various sorts of code attacks
 to express their displeasure at the mere existence of the organization in Second Life, using exploding pigs, fireballs, guns.
  Linden did not interject itself into the fray; rather, Front National chose to leave Second Life until they could get some better security for their space in the world.

Such “attacks” also occur in more benign situations.  In several instances, griefers have interrupted social gatherings. For example, Judge Posner’s talk in Second Life was interrupted by a giant cube appearing in the middle of the auditorium.
  Millionaire real estate mogul Ansche Chung was also attacked by flying genitalia during one of her press conferences.
 

All of these offenses fall within the confines of Linden’s stated intent to govern, and Linden exercises power over these types of offenses.  In its CS,
 it has prohibited assault, harassment, and disruption of the peace
 and has propagated mechanisms for reporting and dealing with problems of this sort.
  The Second Life client has a “Report Abuse” button that any user can use to report a wrong committed.
  The abuse team investigates the report and takes action, although there is not much transparency as to what the investigation process entails.
  If the violation is serious enough, Linden refers it to a panel of three residents, chosen at random, to recommend whether or not the person should be expelled from Second Life.  This panel does not have the power to ban outright, but rather provides a recommendation as to whether the avatar should be “executed.”

These scenarios present an issue squarely within the confines of Linden’s commitment to govern.  The gods of the world have articulated a standard of conduct, guidelines for what constitutes breaking that standard, as well as what they will do to one who fails to live up to that standard.  In this sense, Linden realizes its monopoly on power and has taken it upon itself as an institution the mantle of enforcement.  This is a purely top-down governance scenario:
 citizens of the world only have to conform to previously articulated standards of conduct in order to keep from being punished by the authorities.  Of course, this leaves open the question as to whether Linden is properly discharging its duties, and what, if any, mechanisms the world’s citizens have for improving the world.
  However, if Linden is most appropriately analogized to a god, there is little to be done to change the mind of a god other than to go to an even higher power.

One problem with this penological focus is the absence of in-world tort law.  If the remedy for a wrong is banishment or suspension, how is a wronged citizen supposed to recover for an alleged wrong in the world?  Simply identifying the user of a Second Life account costs upwards of $10,000 in legal fees.
  It stands to reason that a resolution within Second Life  would be more efficient.  Even the ancient Greeks, who had no fine distinction between tort and penal law,
 had dike blabes, a cause of action that allowed for recompense in cases that modernity would classify as tort law.
  Linden’s choice to exercise power to essentially banish/execute players for wrongs that Linden has identified as harmful to the community forecloses the possibility of the development of grassroots tort law.  If there is no one to seek recompense from, there is no recompense to be had. Linden retains that power, and as such there is no peer recovery mechanism in the world.

B. Commercial Transactions – Formless and Void


Commercial transactions within Second Life are what turn many a casual Second-Lifer into a hardcore one.
  One may see the profits of starting an avatar genitalia store, or merely see the high rates of return in some of the Second Life banks.  The possibility of commercial gain, either directly or indirectly, is what leads many corporations and individuals to expend time and money in Second Life.


There are great success stories.  Anshe Chung, the avatar moniker attached to Second Life real estate mogul Ailan Graef, has become somewhat of a celebrity in the world because of her shrewd business transactions.  She has become a real-world millionaire in virtual land assets, garnering attention from First Life media.  Her avatar even appeared on the cover of Business Week.
  Although there are a rarefied few who can actually sustain themselves on the Linden economy alone, there are several individuals who make a decent residual income from the world.
  For example, in March 2008, there were 16,566 users who had a positive monthly U.S. dollar cashflow of $10 to $50 per month, but only 156 users who had a monthly cashflow of over $5,000 per month.


There are also great failures.  The most prominent of these seems to be that of Ginko Financial, an in-world bank.  In early August 2007, after Linden banned in-world casinos, a run on the bank occurred, driving it into insolvency.
  Since the bank was not insured in any way, many residents lost money.
  Since there is no oversight, the bank simply created virtual bonds tradeable on the World Stock Exchange in the world, valued at a pittance of what was originally deposited in the accounts.
  When all was said and done, approximately $750,000 of real currency was lost, prompting cries for regulation.


Unlike the intentional avatar-on-avatar misconduct (e.g., assault, intolerance, harassment, etc.), Linden does not even purport to regulate commercial misconduct.
  The themis is missing, and the dike is apparent from even a couple of conversations with residents.  Notions of fairness in commercial transaction, getting what one bargained for and a number of other basic contract principles are present.
  It is hard to tell whether there is actual consensus on these norms, due to the limited nature of my ability to investigate, but even if there was consensus there is a limited way in which that consensus can be expressed.


After the Ginko crash, there were increased calls for regulation.
  Linden re-iterated its position, that it did not regulate commercial deals between residents.
  Little did some know that there were already “regulators” in place: the Second Life Exchange Commission (SLEC).
  The SLEC is an in-world attempt to regulate in-world markets.
  It still exists in the world,
 but its external Web site is apparently defunct.
  It is unclear how effective the group is/was, since a Google search turns up no news about them in 2008.  A number of Business Bureaus have materialized as well.
  The one that has been receiving the most press is the Second Life Business Bureau, which has a slick looking Web site with no accessible content other than an FAQ.
  Even so, residents are somewhat incredulous about organizations that purport to regulate businesses in the online space; as one member put it, “who will guard the guardians?”


The problem with these attempts at regulation is that they have no discernable power to punish bad actors.  The peer norms are strong — citizens want businesses that will follow through on the deals made — but Linden has not delegated any enforcement mechanisms to any regulatory body.  As such, grassroots efforts to govern have little effect, especially when it comes to commercial conduct.  For example, blacklisting consumers who steal is unlikely to be effective because a user can just set up a new account.  Blacklisting bad businesses is unlikely to be very effective because consumers may not be sophisticated enough to research a business before purchasing from it.  Businesses could also relocate and rename themselves, and without a grassroots organization that has the power to track these changes, blacklisting would be ineffective.

C. What Now?


It is apparent that there are two major problems that Second Life faces in terms of in-world norm creation: the potential clash between Linden and user-created norms, and the lack of power given to users to enforce user-created norms.  As more businesses, users, and money pour into Second Life, users will desire more nuance and certainty in the enforcement of their expectations.  Geographical sovereignties will also exert more pressure on the world to conform to more concrete First Life norms.  As such, Second Life is at a cross-roads: it can take complete responsibility for the power it exercises in the world and create a nuanced system of enforced norms, it can empower to users in order to enforce norms, or it can engage in a mix of both.  There are benefits and costs to each model, which I will explore in this subsection.


Linden already takes responsibility for some norm enforcement in the world, what would happen if it simply extended its norm control mechanisms to reach more areas of avatar conduct?  Linden’s exercise of control would increase the perception of commercial safety in the world; caveat emptor would no longer be the watchword of any monetary transaction.  It would narrow the perceived latitude with which avatars conduct their conduct in the world, as well as imposing heavier costs on the Linden organization to police their world.  It would force Linden to make utilitarian judgments about the cost and benefits of various forms of avatar conduct in the world, and either invite citizen participation in the creation and policing of those norms or making the norms a matter of institutional choice, resulting in a sort of benevolent dictatorship.  Linden has already chosen to ban in-world banks and casinos for the lack of a sufficient oversight mechanism,
 why should it not go further and regulate more commercial conduct in the world?


This model would also force Linden to more closely regulate social interactions within its domain.  With a greater influx of users in the world engaging in more sophisticated social transactions, residents will not be satisfied with the lack of remedies for social wrongs in the world.  Currently there is a penal component exercised by Linden, but there is no recompense for loss by the victim of a social wrong.  As individuals spend more time in the world, and the status of their avatar becomes more intimately intertwined with their personal well-being, in-world harms cut much deeper.  Either Linden must find a way to make those harms compensable, or individuals will turn elsewhere: to revenge, to external legal systems, or to leaving the world altogether.


On the other hand, giving power to the users to enforce norms would allow aggrieved parties to create and enforce peer norms.  The major barrier is enforcement: users cannot legitimately exercise penal power against other users.  If Linden delegated power to the users, it would allow users to police the world and potentially develop more nuanced norms and methods for enforcing them.  It is a democracyphile’s dream to have avatar police forces, judges, and lawmakers, but the virtual world makes things much more complex than simply turning a benevolent dictatorship into a full-blown democracy.  Serious changes would need to be made to the code of Second Life, and Linden would need to put in place mechanisms in order to determine who would be allowed to exercise power and in what capacity.  Even after all the kinks of a user-run governance system were worked out, there would still need to be oversight by Linden to make sure that the users were not abusing their power. 


Linden’s greater involvement in the world would be necessitated even in the peer governance model.  How would Linden create incentive for users to serve in an enforcement capacity?  Some form of payment would require taxation, offering power for power’s sake would likely attract the ruthless in addition to the benevolent, and requiring each active avatar to serve a while as a police officer would likely lead to chaotic results.  If the citizens did not like a certain judge’s rulings in cases, how would they appeal?  The procedural niceties would require a great deal of thought and deliberation, and who would draw the initial line?  Whose legal conceptions would the Second Life democracy import?  Would rifts in the community lead to rival nations?  Empowering users to greater levels of normative self-determination makes it more likely that a nuanced, attentive norm creation and control system would develop, but it also leaves open the potential for chaos.


Linden could also develop a sort of multi-tiered system. Conceivably, they could alter their TOS to include a clause sending internal disputes to an in-world peer governance system that renders an initial judgment, with the possibility of appealing to Linden, and subsequently to an external court.  Of course, this is just one of myriad possible configurations.  Whatever Linden chooses to do, it will involve increased costs.  Even a continued laissez-faire approach will result in users complaining about wrongs which are not covered in the TOS or CS which Linden will eventually have to analyze, articulate a standard on, and police.

V. Conclusion


There are many types of power in this world.  Lessig’s famous statement equated computer code with law, but a more accurate description would be to equate code with power. Law is a positive enactment, while power can either exercised or not exercised, used either to constrain behavior or free it.  In the case of Second Life, Linden has defined the world and its own scope of involvement, sometimes in positive terms and sometimes in negative.  It has enacted norms, enforced norms, and refused to enforce norms, leaving a void which peer governance has attempted to fill unsuccessfully.  It has even reserved the right to annihilate the world without consequence.


In order for governance in the world to succeed more fully, Linden will either have to exercise or distribute power.  Unless residents are to be held to a host of discordant laws purporting to regulate their behavior, there needs to develop a more sophisticated in-world governance scheme.  As it is now, the governance void in the world needs to be filled by either distribution of power for peer-groups to enforce the dike of the world, or for Linden to assume responsibility for enforcing the themis of the world. 


That said, the Internet is still young. Second Life is still young.  Law is developed through conflict, and Linden has not yet received that jarring scenario that will cause it to turn from its current path.  As one of the more poetic residents put it, “the metaverse is fraught with mystery, neither you nor I can say what the future will hold for it.”

� Honors Program Attorney, Federal Communications Commission. J.D., 2008, New York Law School.  I would like to thank Richard Sherwin and Dan Hunter for their invaluable guidance over the course of this study.  Any opinions expressed in this article are not necessarily those of the Federal Communications Commission or the United States Government.


� Benjamin Duranske, Reader Roundtable: “Virtual Rape” Claim Brings Belgian Police to Second Life, Virtually Blind, Apr. 24, 2007, http://virtuallyblind.com/2007/04/24/open-roundtable-allegations-of-virtual-rape-bring-belgian-police-to-second-life/.


� Law and virtual worlds is a hot topic in legal scholarship. See, e.g., Woodrow Barfield, Intellectual Property Rights in Virtual Environments: Considering the Rights of Owners, Programmers and Virtual Avatars, 39 Akron L. Rev. 649 (2006); Bobby Glushko, Note, Tales of the (Virtual) City: Governing Property Disputes In Virtual Worlds, 22 Berkeley Tech. L.J. 507 (2007); Andrew E. Jankowich, Property and Democracy in Virtual Worlds, 11 B.U.J. Sci. & Tech. L. 173 (2005); Joshua A.T. Fairfield, Virtual Property, 85 B.U.L. Rev. 1047 (2005); F. Gregory Lastowka & Dan Hunter, The Laws of the Virtual Worlds, 92 Cal. L. Rev. 1 (2004); Jacob Rogers, A Passive Approach to Regulation of Virtual Worlds, 76 Geo. Wash. L. Rev. 405 (2008); James Grimmelmann, Note, Virtual Worlds as Comparative Law, 49 N.Y.L. Sch. L. Rev. 147 (2004); F. Gregory Lastowka & Dan Hunter, Virtual Crimes, 49 N.Y.L. Sch. L. Rev. 293 (2004); Leandra Lederman, “Stranger Than Fiction”: Taxing Virtual Worlds, 82 N.Y.U. L. Rev. 1620 (2007).


� See, e.g., Adam Reuters, U.S. Congress Launches Probe Into Virtual Economies, Reuters, Oct. 15, 2006, http://secondlife.reuters.com/stories/2006/10/15/us-congress-launchs-probe-into-virtual-economies/.


� A noob, n00b, or newbie is a person who is a novice at using some aspect of computer technology, particularly in computer games.


�  All interviews that took place in the world were granted on the condition of avatar anonymity.  Apparently, even in a place where there is a substantial disconnect between real-world and virtual identities, people still want the reputation of their online persona protected.  Thus, I felt it was best to cultivate a sense or rapport through granting people anonymity, even in the limited context of this research paper.  As such, all Second Life user comments cited in this paper will be correlated with alternate avatar names.  Comments culled from Second Life Forums, blogs reporting on Second Life, or other primary sources containing avatar names, however, are cited with the actual user names.


� This occurred prior to the closing of all casinos in the world.  Adam Reuters, UPDATE 3 - Linden Lab Outlaws Second Life Gambling, Reuters, July 26, 2007, http://secondlife.reuters.com/stories/2007/07/26/linden-lab-outlaws-second-life-gambling/. 


� Linden Lab, What is Second Life?, http://secondlife.com/whatis/ (last visited May 5, 2007).


� Linden Lab, Create an Avatar, http://secondlife.com/whatis/avatar.php (last visited May 5, 2007).


� See, e.g., Posting of William Beutler to Blog P.I., http://www.blogpi.net/the-judge-and-the-raccoon (Dec. 16, 2006).  This is based on rough consensus during my questioning sessions conducted in the world. When I asked people if their avatars’ appearances were similar to their real-life visage, the large majority responded in the negative.


� See id.


� This would provide a great opportunity for study of cognitive dissonance between real and virtual world personae. For a brief summary of scholarship on avatar identity, see Susan Wu, SXSW Panel: Virtual Worlds and Avatars, Susan Wu – Venture Capital, Mar. 11, 2007, http://web.archive.org/web/20070716220916/http://reality.org/2007/03/11/sxsw-panel-virtual-worlds-and-avatars/.  See also Joel Stein, My So-Called Second Life, Time, Dec. 16, 2006, available at http://www.time.com/time/magazine/article/0,9171,1570708,00.html (“And I realized . . . how—even in Second Life, where anything is possible—I wasn't really any different than I ever am.”).  It is also possible to argue that an avatar persona which differs from a “First Life” persona is merely the extension of latent characteristics of identity which, due to social, economic or moral pressures, remain unexpressed in a person’s interactions with other people in the physical world. 


� For example, a speech listener generates significant assumptions about a speaker’s social status, intelligence and personality based on their style of speech.  See Richard Y. Bourhis, Howard Giles and Wallace E. Lambert, Social Consequences of Accommodating One's Style of Speech: A Cross-National Investigation, Int’l J. of the Socio. of Lang. 6 (1975):5-71.  Other markers, however, are present in Second Life which are absent in the physical world. Since communication is typically via text or scripted gesture, one may still form judgments about a person by their avatar’s appearance or the quality of their syntax.  For an interesting account of discrimination in Second Life based on avatar skin color, see Wagner James Au, The Skin You’re In, � HYPERLINK "http://nwn.blogs.com/nwn/2006/02/the_skin_youre_.html" ��http://nwn.blogs.com/nwn/2006/02/the_skin_youre_.html� (Feb. 23, 2006).


� Linden Lab, FAQ, � HYPERLINK "http://secondlife.com/whatis/faq.php" ��http://secondlife.com/whatis/faq.php�, Apr. 1 2008 (“. . . residents retain IP rights over their in-world creations.”).


� Linden Lab, Scripting, http://secondlife.com/whatis/scripting.php (last visited Apr. 1, 2008); Linden Lab, LSL Wiki, � HYPERLINK "http://wiki.secondlife.com/wiki/LSL_Portal" ��http://wiki.secondlife.com/wiki/LSL_Portal� (last visited Apr. 1, 2008).  The scripting language used by Linden has received some criticism as well from those who believe it is not as sophisticated as Linden claims.  See, e.g., Xah Lee, Linden Scripting Language Problems, � HYPERLINK "http://xahlee.org/sl/ls-prob.html" ��http://xahlee.org/sl/ls-prob.html� (Mar., 2007) (“The language actually lacks many of the qualities of high-level languages. Instead, the programmer will have to manually deal with data types declaration/conversion, limit in list length, no nesting of lists or any other flexible data types, no library mechanism, no convenient mechanism in parsing strings (e.g. regex), no dynamic evaluation, etc.”).


� Linden Lab, Create Anything, http://secondlife.com/whatis/create.php (last visited May 5, 2007).


� Id.


� Linden Lab, Land Pricing & Use Fees, � HYPERLINK "http://secondlife.com/whatis/landpricing.php" \t "_blank" �http://secondlife.com/whatis/landpricing.php�;  Linden Lab, Land,�� HYPERLINK "http://secondlife.com/community/land-islands.php" \t "_blank" �http://secondlife.com/community/land-islands.php� (follow “PRIVATE REGIONS”hyperlink) (last visited Jan. 23, 2009).


�Marian Bulubate, Italian Real Estate Firm Takes Slow and Deliberate Approach to Growth, Second Life News Network, Apr. 6, 2007, � HYPERLINK "http://www.slnn.com/index.php?SCREEN=article&about=gabetti" ��http://www.slnn.com/index.php?SCREEN=article&about=gabetti�;  David Kilpatrick, Coldwell Bankers’ Second Life, CNN.com, March 23, 2007, http://money.cnn.com/2007/03/22/technology/fastforward_secondlife.fortune/index.htm.


� There are many sex clubs, catering to a cornucopia of fetishes, from furries to virtual pedophilia.


� See generally Linden Lab, Land: How To, http://secondlife.com/community/land-howto.php.


� Land Pricing & Use Fees, supra note 18.  For an interesting overview of virtual land use in Second Life, see Wikipedia, Real Estate (Second Life), http://en.wikipedia.org/wiki/Real_estate_(Second_Life) (last visited May 5, 2007).


� Linden Lab, Membership Plans, � HYPERLINK "http://static-secondlife-com.s3.amazonaws.com/corporate/Second_Life_Pricing_List_20081208.pdf" \t "_blank" �http://static-secondlife-com.s3.amazonaws.com/corporate/Second_Life_Pricing_List_20081208.pdf� (last visited Apr. 23, 2008).


� Linden Lab, LindeX ™ Market Data, � HYPERLINK "http://secondlife.com/whatis/economy-market.php" ��http://secondlife.com/whatis/economy-market.php� (last visited Apr. 22, 2008).


� See Randolph Harrison, Second Life: Revolutionary Virtual Market or Ponzi Scheme, Capitalism 2.0, Jan. 23, 2007, http://randolfe.typepad.com/randolfe/2007/01/secondlife_revo.html.


� See, e.g., Interview with Samantha Fredrickson, Student, N.Y. Law Sch., in N.Y., N.Y.. (Jan. 30, 2007).  After a more in depth discussion following that first interview, Ms. Fredrickson then saw how it was possible to apply real laws to virtual worlds.


� Wagner James Au, Watching the Detectives, � HYPERLINK "http://secondlife.blogs.com/nwn/2005/03/watching_the_de.html" �http://secondlife.blogs.com/nwn/2005/03/watching_the_de.html� (Mar. 22, 2005) (speaking about relational infidelity in the world); Wagner James Au, Spy Game, � HYPERLINK "http://nwn.blogs.com/nwn/2007/02/spy_game.html" ��http://nwn.blogs.com/nwn/2007/02/spy_game.html� (Feb. 13, 2007) (speaking about surveillance devices in the world used for corporate espionage).


� Governments are waking up to the realities of interactions that occur in the world.  See, e.g., CNET News, FBI Checks Out Gambling in ‘Second Life,’,� HYPERLINK "http://news.com.com/FBI+checks+out+gambling+in+Second+Life/2100-1043_3-6173057.html" ��http://news.com.com/FBI+checks+out+gambling+in+Second+Life/2100-1043_3-6173057.html� (last visited Apr. 25, 2008) (noting an FBI began a probe into gambling in Second Life, coinciding with related crackdowns on Internet gambling in general).  This occurred prior to Linden’s shutdown of casinos in the world.


� Interview with Archon Blisteus, Member, Second Life, in Second Life (Apr. 4, 2007).


� Interview with Jane Weir, Member, Second Life, in Second Life (Feb. 18, 2007).


� Interview with Alice Angstrom, Member, Second Life, in Second Life (Feb. 18, 2007).


� Interview with Joseph Abadou, Member, Second Life, in Second Life (Feb. 5, 2007).


� Interview with Ollie Angerstraad, Member, Second Life, in Second Life (Feb. 5, 2007) (“Yeah man, if you screw up Linden can suspend you, kicke (sic) you out, or whatever . . .  they ultimately have absolute power over you in here).  Linden Lab itself does, however, seem to have a better sense of its placement in the external legal sphere, as is evidenced by their parody “cease and desist” letter sent to � HYPERLINK "http://www.getafirstlife.com" ��http://www.getafirstlife.com�, a site parodying Second Life itself.  Pranesh Prakash, Linden Lab's "Proceed and Permit" letter, Jan. 31, 2007, � HYPERLINK "http://mail.sarai.net/pipermail/commons-law/2007-January/002291.html" ��http://mail.sarai.net/pipermail/commons-law/2007-January/002291.html�. 


� See Linden Lab, Open Source Frequently Asked Questions, � HYPERLINK "http://secondlife.com/developers/opensource/faq" ��http://secondlife.com/developers/opensource/faq� (last visited May 5, 2007).


�  While there are other interesting legal aspects to Second Life’s TOS (e.g., attempting to contract away exemplary and punitive damages, retaining ownership over the data while giving users the right to any IP created by them, etc.), I am focusing on Linden’s and the TOS’ effects on the world as a whole. See Linden Lab, Terms of Service, http://secondlife.com/corporate/tos.php (last visited May 5, 2007).


� Id.  For example, compare TOS §3.2 (“You retain copyright and other intellectual property rights with respect to Content you create in Second Life, to the extent that you have such rights under applicable law[]”) with TOS § 3.2 (b) (“Notwithstanding the foregoing, you understand and agree that by submitting your Content to any area of the service, you automatically grant (and you represent and warrant that you have the right to grant) to Linden Lab: . . . the perpetual and irrevocable right to delete any or all of your Content from Linden Lab's servers and from the Service, whether intentionally or unintentionally, and for any reason or no reason, without any liability of any kind to you or any other party[.]”).  This raises the interesting question of Linden’s liability if the world shut down, which is beyond the scope of this paper.


� Id.


� Id. at TOS § 3.1(a)(ii) use and reproduce (and to authorize third parties to use and reproduce) any of your Content in any or all media for marketing and/or promotional purposes in connection with the Service.


� See id. at TOS 3.2(b).


� Id.


� Terms of Service, supra note 35, at § 1.4 (“You acknowledge that the Service presently includes a component of in-world fictional currency (‘Currency’ or ‘Linden Dollars’ or ‘L$’) . . .”).


� Terms of Service, supra note 35, at § 1.5 (“Second Life offers an exchange, called LindeX, for the trading of Linden Dollars, which uses the terms "buy" and "sell" to indicate the transfer of license rights to use Linden Dollars. Use and regulation of LindeX is at Linden Lab's sole discretion”).


� Membership Plans, supra note 23 (showing the availability of other pricing plans).


� Terms of Service, supra note 35, at § 1.4 (“…[L]inden Lab has the absolute right to manage, regulate, control, modify and/or eliminate such Currency as it sees fit in its sole discretion, in any general or specific case, and that Linden Lab will have no liability to you based on its exercise of such right”).


� Terms of Service, supra note 35, at § 1.5 (“You agree and acknowledge that Linden Lab may deny any sell order or buy order individually or with respect to general volume or price limitations set by Linden Lab for any reason.  Linden Lab may limit sellers or buyers to any group of users at any time.  Linden Lab may halt, suspend, discontinue, or reverse any Currency Exchange transaction (whether proposed, pending or past) in cases of actual or suspected fraud, violations of other laws or regulations, or deliberate disruptions to or interference with the Service.”).


� Id.


� LindeX™ Market Data, supra note 24. (showing that the world has experienced a growth in currency exchange since its inception.) � HYPERLINK "" �� 


� Linden Lab, Community Standards, � HYPERLINK "http://secondlife.com/corporate/cs.php" ��http://secondlife.com/corporate/cs.php� (last visited May 5, 2007).


� Id.


� Id.


� Linden uses a three-strikes procedure for completely banning players from the network. Linden Lab, Getting Terminated – How it Happens, � HYPERLINK "http://secondlife.com/newsletter/2006_02_15/blotter.php" �http://secondlife.com/newsletter/2006_02_15/blotter.php� (last visited Feb. 15, 2006) (Linden uses a three-strikes procedure for completely banning players from the network) (This raises an interesting issue as to whether due process is required before these quasi-penal measures are taken.  Obviously Second Life is not a state actor, but what would happen if a wealthy resident was banned for some indiscretion; what would happen to their wealth?  Such a topic is interesting, but beyond the scope of this paper.).


� Tony Walsh, Hidden Virtual World Prison Revealed, Clickable Culture, Jan. 3, 2006, http://www.secretlair.com/index.php?/clickableculture/entry/hidden_virtual_world_prison_revealed/.


� Linden Lab, Community: Incident Report, � HYPERLINK "https://exchange.pitt.edu/owa/redir.aspx?C=53099351c2bf4907a1d11d6c8167e020&URL=http%3a%2f%2fsecondlife.com%2fsupport%2fincidentreport.php" \t "_blank" �http://secondlife.com/support/incidentreport.php� (last visited May 5, 2007).


� Linden Lab, Second Life Forum General Guidelines, http://secondlife.com/knowledgebase/article.php?id=061 (last visited May 5, 2007).


� Second Life, Shopping Safety, � HYPERLINK "http://secondlife.com/policy/security/shoppingsafety.php" ��http://secondlife.com/policy/security/shoppingsafety.php� (last visited Apr. 22, 2007); see also, Email from Harry Linden (Mar. 10, 2008) (“While they may have a valid agreement with other resident, Linden Lab cannot resolve that type of dispute.”).


� Posting of Stephany Linden to Second Life Blog, � HYPERLINK "http://blog.secondlife.com/2007/08/02/the-second-life-voice-viewer-is-live/" \t "_blank" �http://blog.secondlife.com/2007/08/02/the-second-life-voice-viewer-is-live/� (Aug. 2, 2007, 15:19 EST).  This has the potential to change the social dynamic of the world; See also Greg Wadley, et al., Speaking in character: Using voice-over-IP to communicate within MMORPGs, 


� HYPERLINK "http://www.dis.unimelb.edu.au/staff/gwadley/roc/IE07-SpeakingInCharacter.pdf" \t "_blank" �http://www.dis.unimelb.edu.au/staff/gwadley/roc/IE07-SpeakingInCharacter.pdf�.  Mr. Wadley is currently conducting a similar study in Second Life; See also Posting of Nicolas Ducheneaut to Terra Nova Blog, � HYPERLINK "http://terranova.blogs.com/terra_nova/2008/04/voice-in-virtua.html" \t "_blank" �http://terranova.blogs.com/terra_nova/2008/04/voice-in-virtua.html� (Apr. 10, 2008).


� See Terms of Service, supra note 35, at § 1.2 ( “Linden Lab has very limited control, if any, over the quality, safety, morality, legality, truthfulness or accuracy of various aspects of the Service.”). 


� Au, Watching the Detectives, supra note 27.


� Interview with Arnold Grisham, Member, Second Life, in Second Life (Apr. 5, 2007).


� See, e.g., Interview with Colin Astor, Member, Second Life, in Second Life (Mar. 15, 2007) (“[W]hy would I listen to what some random people [i.e. arbitrators] have to say? They don’t have any power over me.”).


� Real world corporations may import values and expectations consistent with the geographical sovereignty within which they are located, adding to the normative melting pot of the virtual world.


� Id.


� Interview with Josh Adams, Member, Second Life, in Second Life (Apr. 7, 2007).


� Benjamin Duranske, Law Journal Says Ginko Financial Probable Ponzi; Yield Down 60% in 16 Months, Virtually Blind, February 23, 2007, � HYPERLINK "http://virtuallyblind.com/2007/02/23/business-law-journal-analyzes-ginko-financial-as-possible-ponzi-ginko-annual-yield-down-60-in-16-months/" ��http://virtuallyblind.com/2007/02/23/business-law-journal-analyzes-ginko-financial-as-possible-ponzi-ginko-annual-yield-down-60-in-16-months/�.  I used “was” because in Jan. 2008, Linden banned interest-bearing bank accounts from the world. Ken D. Linden, New Policy Regarding In-World “Banks”, � HYPERLINK "http://blog.secondlife.com/2008/01/08/new-policy-regarding-in-world-banks/" �http://blog.secondlife.com/2008/01/08/new-policy-regarding-in-world-banks/� (Jan. 8, 2008).


� The large majority of residents approved of a measure of this sort.  However, the two biggest concerns were 1) that it would be hard to get off the blacklist, and 2) the accountability of the people running the blacklist.


� At each point along the way, only one party is involved, i.e., the blacklist provider decides whether to list the alleged scammer, the business/individual decides whether to believe the blacklist, the blacklist decides whether or not the scammer has made a case for being removed from the blacklist, etc.


� This solution raises other problems, like reliance on the current Linden Terms of Service model, fairness to the party being accused of the fraudulent transaction.  These issues would require significant additional discussion and are beyond the scope of this paper.


� The classic phrase quis custodiet ipsos custodes from Juvenal’s Satires VI still captures the infinite regress of power balancing that still vexes political philosophers.  See Juvenal, Satire VI (c. 100-200) in W. Wallace, The Satires of Juvenal and Persius, Literally Translated, From the Most Approved Texts 28, 32 (1849). 


� Between the beginning of this paper and now, several Better Business Bureau-like organizations have materialized, but residents are still skeptical about the trustworthiness of these organizations.  See Second Life Forums, Should I Trust [the Second Life Business Bureau]?, available at � HYPERLINK "http://forums.secondlife.com/showthread.php?t=183052?lang=en" ��http://forums.secondlife.com/showthread.php?t=183052?lang=en� (last visited Apr. 22, 2008).


� J.M. Kelly, A Short History of Western Legal Theory 6-8 (1992).


� Orin S. Kerr, Criminal Law in Virtual Worlds, U. Chi. Legal. F.,14 (Geo. Wash. U. Pub. Law & Legal Theory, Forthcoming Paper No. 391), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1097392.  See also, Angerstraad, supra note 33. 


� See Matthew W. Dickie, Dike as a Moral Term in Homer and Hesiod, 73 Classical Philology 91-92, (1978).


� Kelly, supra note 70, at 8.


�. Michael Gagarin, Early Greek Law 11 (1989).  However, we should be cautious about using these sources as evidencing the existence of Greek law per se.


� Hesiod, Works and Days 9 (Hugh G. Evelyn- White trans., Forgotten Books 2007) (1914) (“But for those who practi[c]e violence and cruel deeds far-seeing Zeus, the son of Cronos, ordains a punishment. Often even a whole city suffers for a bad man who sins and devises presumptuous deeds, and the son of Cronos lays great trouble upon the people, famine and plague together, so that the men perish away, and their women do not bear children, and their houses become few, through the contriving of Olympian Zeus.  And again, at another time, the son of Cronos either destroys their wide army, or their walls, or else makes an end of their ships on the sea”). See also, id at 10 (“But you, Perses, lay up these things within you heart and listen now to right, ceasing altogether to think of violence.  For the son of Cronos has ordained this law for men, that fishes and beasts and winged fowls should devour one another, for right is not in them; but to mankind he gave right which proves far the best.  For whoever knows the right and is ready to speak it, far-seeing Zeus gives him prosperity; but whoever deliberately lies in his witness and forswears himself, and so hurts Justice and sins beyond repair, that man's generation is left obscure thereafter.  But the generation of the man who swears truly is better thenceforward”).


� See, e.g., Odyssey (Poseion’s anger and punishment of the sailors); “ In Greek mythology, Tantalus, a mortal child of Zeus was punished by the gods for his outrageous and murderous behavior; he was afflicted with an eternally tormenting thirst that could never be quenched, and a constant, endless hunger that could never be satisfied.  Upon kneeling to drink from a pool of water, the object of his desperate thirst would instantly drain into the earth just as he approached it.  Upon his attempt to reach inviting pieces of fruit hanging from a nearby tree, the wind would lift the branches ever beyond his grasp (hence, the verb, ‘to tantalize’).”  The Columbia Encyclopedia, 2787 (6th ed. 2000).  


� See generally Aeschylus, The Eumenides (Robert Fagles trans., Penguin Classics 1984) (Orestes is prosecuted by the Erinyes (the Furies) for murdering his mother; the dispute is heard by Athena who functions as a judge).


� Hesiod, supra note 75, at 9. (You princes, mark well this punishment you also; for the deathless gods are near among men and mark all those who oppress their fellows with crooked judgments and reck not the anger of the gods.); Homer, The Iliad 286 (Robert Fitzgerald trans., Oxford 1998) (“Zeus pours down the rain in scudding gusts to punish men, annoyed because they will enforce their crooked judgments and banish justice from the market place ”).


� Richard Claverhouse Jebb, Homer: An Introduction to the Iliad and the Odyssey 49 (2d ed. 1887) (“The Homeric king is entrusted by Zeus with ‘themistes’ in the sense that he upholds those judicial precedents on which the rights of his people rest”).


� Hesiod, supra note 75.  Use of the term princes (kings in some translations) indicates that political leaders of pre-legal Greece were empowered to resolve disputes.


� Homer, the Iliad 484 (Robert Fagles trans., Penguin Classics 1998) (describing a dispute over the blood-price decided by a group of elders, with a monetary reward going to the arbitrator who gave the “straightest verdict”).  Russ VerSteeg, Law in the Ancient World 192 (2002) (describing this process as voluntary arbitration).


� See Homer, The Illiad, supra note 81, at 559-87 (describing the horseraces after Patroclus’ funeral, the dispute therein, and the mediation by Achilles as to the result). 


� Max Weber, The Vocation Lectures: Science As a Vocation, Politics As a Vocation 33 (2004).


� Cf. id.


� This is not meant to take sides in the general Hart/Austin debate, only to attempt to define the theoretical state-like structure of Second Life.


� Kirill Moskvitch, “The Anatomy of a SL Terrorist: The Need for Self Defense,” Sept. 6, 2007, Second Life Forums, http://forums.secondlife.com/showthread.php?t=126297&goto=nextoldest.


� Paul Vinogradoff, Outlines of Historical Jurisprudence 2 (3d ed., 1999) (1920). See also id. at 19 (“the Greeks regarded law primarily as the embodiment of justice – it is to dikaion as interpreted by the city”).


� One significant exception could be the development of a peer group where banishment from the group is a sufficient threat of punishment to keep all in line. This is distinguished from a sense of moral obligation to conform. See Herbert Lionel Adolphus Hart, The Concept of Law 84-86 (1994) (“Rules are conceived and spoken of as imposing obligations when the general demand for conformity is insistent and the social pressure brought to bear upon those who deviate or threaten to deviate is great. . . .  When pressure is [dependant “on the operation of feelings of shame, remorse and guilt” of the actor] we may be inclined to classify the rules as part of the morality of the social group and the obligation under the rules as moral obligation.”).


� See generally, CS, supra note 48.


� Interview with Anne Linderman, Member, Second Life, in Second Life (Feb. 5, 2007).  She also added, “I think I should be able to be compensated for that here in SL.”


� Id.


� Literally, one who causes grief.


� Some users have acquired enough facility with the scripting methods in Second Life to create all sorts of objects with unusual physical properties.  Some even have enough coding power to take down Second Life as a whole.  See, e.g., Emma Boyes, Xmas Day Attack on Second Life, Gamespot, Dec. 29, 2006,  � HYPERLINK "http://www.gamespot.com/pc/rpg/secondlife/news.html?sid=6163601" ��http://www.gamespot.com/pc/rpg/secondlife/news.html?sid=6163601� (describing a global attack on Second Life).


�  See Surreal anti-racist demonstration in Second Life,�� HYPERLINK "http://www.boingboing.net/2007/01/16/surreal-antiracist-d.html" \t "_blank" �http://www.boingboing.net/2007/01/16/surreal-antiracist-d.html� (Jan. 16, 2007, 6:32).  For a good summary of the event, see Wagner James Au, Fighting the Front, New World Notes, http://nwn.blogs.com/nwn/2007/01/stronger_than_h.html, January 15, 2007.


� If, hypothetically, Front National was kicked out by Linden for violating the “intolerance” aspect of the Community Standards, could they sue Linden for violating their right to free speech under the public function aspect of the state action doctrine? See Marsh v. Alabama, 326 U.S. 501 (1946).  Although this question is an interesting one, it is beyond the scope of this paper.


� Wagner James Au, New World Notes, http://nwn.blogs.com/nwn/2006/12/the_second_life.html/ (Dec. 11, 2006).(“Suddenly, a large wooden cube materializes in the middle of the auditorium, blocking Judge Posner from the audience-- an apparent griefer attack on the event, or the Judge himself.”).


� Daniel Terdiman, Newsmaker: Virtual Magnate Shares Secrets of Success, CNET, Dec. 20, 2006,  � HYPERLINK "http://www.news.com/Virtual-land-magnate-shares-secrets-of-her-success/2008-1043_3-6144967.html" ��http://www.news.com/Virtual-land-magnate-shares-secrets-of-her-success/2008-1043_3-6144967.html� (“Unfortunately, as the interview was commencing, the event was attacked by a ‘griefer’, someone intent on disrupting the proceedings.  The griefer managed to assault the CNET theater for 15 minutes with--well, there's no way to say this delicately--animated flying penises.”)


� Community Standards, supra note 48.


� Community Standards, supra note 48.


� Second Life, Police Blotter: Harassment, Second Opinion, � HYPERLINK "http://secondlife.com/newsletter/2006_05/html/police_blotter.html" ��http://secondlife.com/newsletter/2006_05/html/police_blotter.html� (May DATE, 2006).


� Id.


� Id.


� Second Life, Getting Terminated – How it Happens,,Feb. 15, 2006, � HYPERLINK "http://secondlife.com/newsletter/2006_02_15/blotter.php" �http://secondlife.com/newsletter/2006_02_15/blotter.php� (Feb. 15, 2006) (“Ultimately, the decision to permanently eject a resident from Second Life belongs to Linden Lab.  But the comments and opinions of the Review Panel is used to enhance the process and to help us question our assumptions about when and why resident should be removed from our community.”).  In an example, a resident on the panel said this about a chronic offender: “Termination is like death sentence. Let us leave him a last chance. Vote=No.” Id. 


� Social penalties can also be a factor, but these are limited given the physics of the world which weaken the strength of attaching social consequences to bad actors.  If banned by one shopkeeper, one can always go to a different island and shop.


� Of course there is a problem of enforcement, most non-automatic enforcement mechanisms experience some sort of failure rate.  There is also the problem of interpreting the standards of conduct: most are vague and couched in broad terminology.  See, e.g., Community Standards, supra note 48 (“1. Intolerance: Combating intolerance is a cornerstone of Second Life's Community Standards.  Actions that marginalize, belittle, or defame individuals or groups inhibit the satisfying exchange of ideas and diminish the Second Life community as whole.  The use of derogatory or demeaning language or images in reference to another Resident's race, ethnicity, gender, religion, or sexual orientation is never allowed in Second Life”).  Is “demeaning” a subjective or objective standard?  Is political orientation fair play for demeaning jokes?  Obviously these are not meant to be statutory terminology, but since they are all a resident has to go on, on pain of banishment, they should certainly be clear.


� Eric Reuters, Volkov Catteneo: Yes, I am Robert Leatherwood, Reuters, Mar. 6, 2008, http://secondlife.reuters.com/stories/2008/03/06/volkov-catteneo-yes-i-am-robert-leatherwood/ (“Just to identify someone in order to serve them, you’re easily talking upwards of ten thousand dollars . . .”).


� Russ Versteeg, Law in the Ancient World 253 (2002).


� Id. at 255.  Interestingly enough, they also had a cause of action for hubris.  Id. at 250.


�  Cf. Robert D. Hof, My Virtual Life, Bus. Wk, May 1, 2006, http://www.businessweek.com/magazine/content/06_18/b3982001.htm  (“My disorientation points up one of the big challenges of these virtual worlds, especially one so open-ended as Second Life: With nothing to shoot and no quest to fulfill, it's hard for newbies to know what to do.  Virtual worlds require personal computers with fairly advanced graphics and broadband connections and users with some skill at software. “)


� Id. 


� Linden Lab, Economic Statistics, � HYPERLINK "http://secondlife.com/whatis/economy_stats.php" ��http://secondlife.com/whatis/economy_stats.php� (last visited Apr. 22, 2008).


� Id.


� Bryan Gardiner, Bank Failure in Second Life Leads to Calls for Regulation, Wired, Aug. 15, 2007,   � HYPERLINK "http://www.wired.com/gaming/virtualworlds/news/2007/08/virtual_bank" ��http://www.wired.com/gaming/virtualworlds/news/2007/08/virtual_bank�. 


� Id. 


� Ginko Financial, https://ginkofinancial.com/ (last visited Apr. 22, 2008) (“All accountholders will have an account automatically created on the World Stock Exchange (www.wselive.com).  Customers will receive one bond with a face value of L$1 for every L$1 they have deposited in Ginko Financial.  Each Ginko Perpetual Bond will yield L$0.03 or 3% of face value per quarter (every three months).  Ginko Financial will be actively purchasing these bonds in order to help keep prices at as high a level as possible.”).


� Gardiner, � HYPERLINK "supra" ��supra� note 112. 


� Linden Lab, Shopping Safety, � HYPERLINK "http://secondlife.com/policy/security/shoppingsafety.php" ��http://secondlife.com/policy/security/shoppingsafety.php� (last visited Apr. 22, 2008).  Linden takes a very laissez-faire approach to how commerce is transacted in the world.  They expressly disclaim the capacity to “verify, enforce, certify, examine, uphold or adjudicate any oath, contract, deal, bargain or agreement made between Second Life Residents.”  Zee Linden, The Second Life Economy, � HYPERLINK "http://blog.secondlife.com/2007/08/14/the-second-life-economy/" ��http://blog.secondlife.com/2007/08/14/the-second-life-economy/� (Aug. 14, 2007) (“Probably the most important point is that real-world banks are regulated by real-world laws.  Linden Lab does not intend to recreate or subvert real-world laws in any way.  We are not aware of any institutions in Second Life that are insured by the Federal Deposit Insurance Corporation or similar governmental agencies in other countries.”).


� See, e.g., Interview with Art Dickerson, Member, Second Life, in Second Life (Jan. 12, 2008) (“[I] want to get what I pay for . . . it’d severely piss me off if I was ripped off . . .”); Interview with Jeff Goldblum, Member, Second Life, in Second Life (Jan. 12, 2008) (“I’ve bought stuff before without problems but as soon as there are problems I’m complaining to Linden”); Interview with John Delano, Member, Second Life, in Second Life (Jan. 14 2008) (“yes, if I make a deal with someone I want them to hold up their end of the deal . . . I don’t know what I’d do if they don’t though”).


� Gardiner, � HYPERLINK "supra" ��supra� note 112.


� Gardiner, � HYPERLINK "supra" ��supra� note 112; Shopping Safety, supra note 116.


� Gardiner, � HYPERLINK "supra" ��supra� note 112.


� Posting of Connie McMahon, Exchange Commission Chief: “Markets Will Not Crash”, Second Life Newspaper, July 26, 2007, http://sl-newspaper-bnc.blogspot.com/2007/07/exchange-commission-chief-markets-will.html.


� The group apparently has 236 members in Second Life as of Mar. 31, 2008, but does not own any land.  Groups: Second Life Exchange Commission, � HYPERLINK "http://search.secondlife.com/search.php" �http://search.secondlife.com/search.php�? (search “Search All of Second Life” for “Second Life Exchange Commission”; then follow “Second Life Exchange Commission” hyperlink). http://secondlife.com/community/search.php?search_terms=second+life+exchange+commission&search_type=all.


� The group’s former Web site was located at: http://www.freewebs.com/theslec.


� Listing of Business Bureaus, � HYPERLINK "http://search.secondlife.com/search.php" �http://search.secondlife.com/search.php�? (search “Search All of Second Life” for “Business Bureau).


� Second Life Business Bureau, http://slbb.info (last visited Apr. 1, 2008).


� Second Life Forums, � HYPERLINK "http://forums.secondlife.com/showthread.php?t=183052&highlight=slbb" �http://forums.secondlife.com/showthread.php?t=183052&highlight=slbb� (DATE?)


� Also, to avoid intense scrutiny by the legal systems of geographical sovereignties.


� See TOS § 1.6, where Linden reserves the right “at any time for any reason or no reason to change and/or eliminate any aspect(s) of the Service as it sees fit in its sole discretion.”


� Interview with Jonas Quinn, Member, Second Life, in Second Life (Apr. 18, 2007).





PAGE  
1

